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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ERNESTINE MATTHEWS 
1828 Bennett Place, N.E. 
Washington, D. C. 


Plaintiff, 


vs. Civil Action No. 12-61 


THEODORE BRITTON 

Deputy Commissioner 

Bureau of Employees' Compensation 
1156 Fifteenth Street, N.W. 
Washington, D. C. 


ALDON CONSTRUCTION COMPANY, INC. 
Woodward Building 
Washington, D. C. 


and 


NEW AMSTERDAM CASUALTY COMPANY 
Suite 340 Woodward Building 
Washington, D. C. 


Defendants. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


CIVIL DOCKET 


Complaint, appearance filed 


Summons, copies (3) and copies (3) of Complaint issued to 
Deft. #1 Ser. 1/6/61 


Summons, copies (2) and complts to defts 2 and 3. Both ser 
1/4/61 US Atty ser 1/4/61. Atty Gen ser 1/6/61. 


Stipulation extending time for deft to plead until 4/5/61filed 
| 


Motion of deft #1 for summary judgment; P&A; statement; 
exhibits (6); c/m 3/16/61; MC 3/16/61; appearance of Oliver 
Gasch, Edward P. Troxell, John F. Doyle & Ellen Lee 
Parks | filed 


Motion of defts 2 & 3 for summary judgment; notice; P&A; 
c/m 3/17/61; statement; MC 3/20/61; appearance of 
Galiher & Stewart. filed 


May 1 Opposition of pltf to defts motion for summary judgment and 
cross-motion of pltf for summary judgment; notice; c/m 
5/1/61; statement of facts; P&A; MC 5/1/61. filed 


May 26 Order denying plaintiff's motion for summary judgment; 
granting defts. motion for summary judgment and dismissing 
complaint with prejudice. (N) McGuire, J. 


Jun 13 Notice of appeal by pltf from order 5/26/61. Copies to E. 
Park and Galiher & Stewart. Deposit $5.00 by Woddy. 
filed 


June 23 Statement of Points by pltf; c/m 6/23/61. filed 


June 23 Designation of record by pltf; c/m 6/23/61. filed 


[ Filed Jan. 3, 1961] 
COMPLAINT TO SET ASIDE ORDER OF 


COMPENSATION COMMISSIONER 


1. This is an action to review and set aside an order of the de- 
fendant, Theodore Britton, Deputy Commissioner, Bureau of Employees' 
Compensation, District of Columbia, rejecting the claim of the plaintiff, 
Ernestine Matthews, for death benefits under the District of Columbia 
Workmen's Compensation Act. 

2. Jurisdiction of this Court is based upon Section 216 of an Act 
of Congress, approved March 4, 1927 (44 Stat. L. 1424, 33 U.S. C. 

Sec. 921 (1940)) known as the Longshoremen's and Harbor Workers Com- 
pensation Act which was made applicable to certain employments in the 
District of Columbia by an Act of Congress approved May 17, 1928 (45 
Stat. L. 800) referred to as the District of Columbia Workmen's Com- 
pensation Act, herein referred to as the "Act". 

3. Plaintiff,' Ernestine Matthews, is a citizen of the United States 
and a resident of the District of Columbia and she is the surviving wife 
of Henry Matthews; deceased employee of the defendant Aldon Construction 
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Company, Inc., within the meaning of the "Act". 
4. Defendant, Theodore Britton, is sued as the Deputy Commis- 
sioner of the District of Columbia Workmen's Compensation Commission. 
5. Defendant, Aldon Construction Company, Inc. , is sued as the 
employer of the deceased employee, Henry Matthews. | 
6. Defendant, New Amsterdam Casualty Company is sued as in- 
surance carrier for defendant Aldon Construction Company, Inc. 
7. The order of the Deputy Commissioner is replete with errors 
of law and of fact (copy of the order is attached to this complaint and in- 
corporated herein by reference). Specifically, they are as follows: 
a. The official record of the proceedings, considered asa 
whole, does not contain any substantial evidence to support the findings 
of fact made by the defendant, Theodore Britton,". . . that the relation- 
ship which existed between the claimant and the employee was meretricious 
in its inception and remained so until the employee's dea: Aas 
b. The determination that the relationship between the plain- 
tiff and the deceased employee was meretricious can be sustained only if 
there are adequate affirmative findings. They are not adequate in this 
case. The testimony on behalf of the plaintiff though uncontroverted was 
disregarded. If the Deputy Commissioner thought this testimony to be 
incredible he was required to specifically so state. ! 
c. The order of the Deputy Commissioner ig contrary to the 
principles of law applicable in the District of Columbia and which he is 
bound to follow. | 


d. The plaintiff was not required to have knowledge of the 


removal of the impediment which gave rise to her valid common law 

marriage to the deceased Henry Matthews. Nor does the law applicable 
| 

require ''a marriage ceremony" in order to effect a valid common law 


marriage. 
WHEREFORE, plaintiff prays: 


1. Thatthis Court enjoin the defendant, Theodore Britton, Deputy 
Commissioner, to file with this Court all papers comprising the official 
record, including the official transcript of testimony. | 
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2. That this Court review said record for errors of law. 

3. That the order complained of be set aside and an injunction 
issue to compel the Deputy Commissioner to make an award in conformity 
with the law. 

4. That this Court grant such other relief as to the Court seem 
proper. 

HOUSTON, WADDY, BRYANT & GARDNER 
By /s/ Larry C. Williams 
/s/ Joseph C. Waddy 
615 F Street, N. W. 
Washington 4, D. C. 
Attorneys for Plaintiff 


[ Filed Jan. 3, 1961] 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 


DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation 
under the District of Columbia Workmeris 


Compensation Act Compensation Order 


Rejection of Claim for 
Death Benefits, Award of 
Compensation for Disa- 
bility and Award of 
Funeral Expenses 


(Henry Matthews, deceased employee) 
ERNESTINE JOHNSON (MATTHEWS) 


vs. 


ALDON CONSTRUCTION CO., INC. 


Employer Case No. 19262-47 Fatal 


NEW AMSTERDAM CASUALTY CO. 
Insurance Carrier 


) 
) 
) 
) 
) 
) 
Claimant ) 
) 
) 
) 
) 
) 
) 


Such investigation in respect to the above-entitled claim having been 
made as is considered necessary, and a hearing having been duly held in 


conformity with law, the Deputy Commissioner makes the following 


FINDINGS OF FACT 
1. That on November 6, 1957, Henry Matthews, hereinafter re- 
ferred to as "employee," was in the employ of the employer above named, 
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whose address is Woodward Building, Washington, District of Columbia; 
that the employer was subject to the provisions of an Act of Congress 
approved May 17, 1928, entitled, ''An Act to provide compensation for 
disability or death resulting from injury to employees in certain employ- 
ments in the District of Columbia, and for other purposes"; that the 
liability of the employer for compensation under the =“ Act was insured 
by the New Amsterdam Casualty Company; | 

2. That on the said day the employee herein, while performing ser- 
vices for the employer as a laborer and handy man, sustained personal 
injury when an incinerator backfired, as a consequence of which he suf- 
fered trauma including burns of the face and chest and injury to the lungs 
caused by the inhalation of smoke, hot gases, and flames, followed by 
tracheo-bronchitis and bronchial pneumonia which resulted in his death 
on November 17, 1957; | 

3. That the injury and death of the employee arose out of and in 
the course of the employment; 

4. That written notice of the injury and death of the employee was 
not given to the employer within thirty days, but that the employer had 
knowledge of the injury and death and has not been prejudiced by the lack 
of such written notice; 

5. That the employer furnished the employee with medical treat- 
ment, etc., in accordance with the provisions of section 7 (a) of the said 
Act; 


6. That the average weekly wages of the sek herein at the 


time of the injury were $50; 

7. That as a result of the injury the employee was L wholly disabled 
from November 7, 1957, to November 16, 1957, inclusive, a period of 
1-3/7 weeks, and for such temporary total disability, less the waiting 
period of the first three days, he was entitled to compensation at the rate 
of $33.33 per week (66-2/3 per cent of $50) from November 10, 1957, 
to November 16, 1957, inclusive, one week, in the amount of $33.33; 

8. That funeral services were furnished to the employee by E. F. 
Harris, Undertaker, 3619 - 14th Street, Northwest, Washington, D. C., 
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the reasonable expenses of which exceeded $400, bill for which expenses 
was paid by Ernestine Johnson (Matthews), 32 Pierce Street, Northwest, 
Apartment 3, Washington, D. C.; that the employer and the insurance 
carrier are liable for the payment of $400 as reasonable funeral expenses; 

9. That on October 28, 1958, Ernestine Johnson (Matthews) filed 
claim against the employer for death benefits under the District of 
Columbia Workmen's Compensation Act on account of the death of the 
employee, alleging that she is the surviving wife of the employee, 

10. That the claimant, who was born on July 2, 1896, was married 
to one William H. Johnson on June 4, 1919; that in 1925, approximately 
six years after they were married, the claimant and the said William H. 
Johnson separated; that in 1935, approximately twenty-five years prior to 
this time, while she was still legally married to the said William H. 
Johnson, the claimant and the employee herein agreed to live together 
and the employee took up residence with the claimant; that thereafter, 
on January 25, 1951, approximately sixteen years after the claimant and 
the employee began to live together, as found above, the said William H. 
Johnson was granted a divorce from the claimant; that although the 
claimant was summoned to court in connection with the divorce proceeding, 
as found above, she failed to respond to the said summons and she re- 
mained ignorant of the fact that her husband had been granted a divorce 
from her until after the death of the employee herein on November 17, 


1957, as found above; that the claimant and the employee discussed 


marriage and they decided that they would not go through a marriage cere- 
mony; that the relationship which existed between the claimant and the 
employee was meretricious in its inception and remained so until the em- 
ployee's death; 

11. That the claimant is not the surviving wife of the employee 
within the meaning of the District of Columbia Workmen's Compensation 
Act. 

Upon the foregoing findings of fact, it is ordered by the Deputy Com- 
missioner that the claim of Ernestine Johnson (Matthews) for death bene- 
fits be and the same hereby is REJECTED for the following reasons: 
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1. That the claimant is not the surviving wife of the employee 
within the meaning of the District of Columbia Workmen's Compensation 
Act. | 

AWARD | 


That the employer, Aldon Construction Company, Inc., and the 
insurance carrier, New Amsterdam Casualty Company, shall pay to the 
estate of the deceased employee compensation as follows: For temporary 
total disability, 1 week at the rate of $33.33 per week, from November 10, 
1957, to November 16, 1957, inclusive, in the amount of $33.33, which 
amount is due and payable forthwith. 

That the employer and the insurance carrier shall pay reasonable 
funeral expenses as follows: $400 to Ernestine Johnson (Matthews). 


Given under my hand at Washington, D:-¢. 
this second day of December, 1960 


/s/ Theodore Britton 
Deputy Commissioner 


District of Columbia 
Compensation, District 


[ Certificate of Service] 


[ Filed Mar. 16, 1961] 


DEFENDANT BRITTON'S MOTION FOR SUMMARY 
JUDGMENT 
Comes now defendant, Theodore Britton, Deputy Commissioner, 
Bureau of Employees' Compensation, United States Department of Labor, 
by his attorney, the United States Attorney for the District of Columbia, 
and moves the Court to enter judgment for defendants on the ground that 
there is no genuine issue as to any material fact and that defendants are 
entitled to judgment as a matter of law. 


Attached hereto and made a part hereof is a certified copy of the 
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transcript of proceedings before the Bureau of Employees’ Compensation, 
Department of Labor, on November 1, 1960, In the Matter of Mrs. Er- 
nestine Matthews (Henry Matthews, deceased employee), Docket No. 
19262-47-F, together with exhibits therein. 

/s/ Oliver Gasch 

United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant U.S. Attorney 


/s/ John F. Doyle 
Assistant U. S. Attorney 


/s/ Ellen Lee Park 
Assistant U. S. Attorney 


Attorneys for Defendant Britton 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed March 16, 1961] 


U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION 
ACT 


Before the Honorable Theodore Britton 
DEPUTY COMMISSIONER FOR THE DISTRICT OF COLUMBIA 
(Henry Matthews, Deceased Employee) 
MRS. ERNESTINE MATTHEWS, 
Claimant CASE NO. 19262-47-F 
ALDON CONSTRUCTION CO., INC., 
Employer 
NEW AMSTERDAM CASUALTY CO., 
Carrier 


Pursuant to notice, this matter was heard before the Honorable 
Theodore Britton, Deputy Commissioner, Bureau of Employees' Compen- 
sation, U.S. Department of Labor, at Washington, D. C., on the 1st day 
of November 1960, at 10:00 a.m. 


MRS. ERNESTINE MATTHEWS 

the claimant herein, was called as a witness for and on her own behalf, 
and being then and there duly sworn by the Deputy Commissioner, as- 
sumed the witness stand and, upon examination, testified as follows: 

* * * * 

DIRECT EXAMINATION 
BY MR. WADDY: 

Q. Mrs. Matthews, how long have you lived in the District of 
Columbia? A. All my life. | 

Q. Have you ever been known by any name other than Matthews? 
A. Iwas known first by divorced -- | 

Q. (Interposing) By what name? A. By the first, beginning, the 
divorce name was Johnson, but my name is Ernestine Matthews. 

Q. You were once known by Ernestine Johnson? | A. Yes, back 
when I first married. | 

Q. When you say you were first married, what do you mean by that? 
A. Well, I mean the years before Johnson and I separated. 


Q. So you were once married to a man by the name of Johnson? 
A. Yes. | 
@. Was his name William Johnson? A. That is right. 
Q. When did you take the name Matthews? A. I taken the name 


of Matthews 25 years ago. 

Q. Where were you living at the time,that you tool that name? 
A. Number 8-A M Street, Southwest. | 

Q. What were the circumstances under which you took that name, 
Mrs. Matthews? A. I had taken that name of Matthews because I had 
taken him as my husband. 

Q. You took who as your husband? A. Henry Des 

Q. Is that Henry Matthews the same Henry Matthews who died on 
November 17, 1957? A. That is right. 

THE DEPUTY COMMISSIONER: Let your attorney finish his 
question before you attempt to answer. 


THE WITNESS: All right. 
BY MR. WADDY: 

Q. Mrs. Matthews, prior to the time that you assumed the name 
Matthews, how long had you known Henry Matthews? A. I had known 
him about five years -- 30 years. 

THE DEPUTY COMMISSIONER: How many years? 

THE WITNESS: I have known him five years before him and I 
started living together as man and wife, so it would make it 30 years. 

BY MR, WADDY: 

Q. When you decided to live together, did the two of you have any 
conversation? | A. Yes, we had a conversation because he said, "I 
am going to come and live with you, you and I as man and wife." 

Q. Was that agreeable with you? A. Yes, it was. 

Q. Did he come and live with you? A. He did. 

Q. You said that was approximately 25 years ago? A. That is 
right. 

Q. Did he come to the -- was itM Street address? A. Thatis 
right. 

@ How long did you live at M Street address? A. We lived 
there about two or three years before we moved to 41 Pierce Street 
where he died at. 

THE DEPUTY COMMISSIONER: 41 Pierce Street, N. E.? 

THE WITNESS: Northwest. 

THE DEPUTY COMMISSIONER: Northwest in Washington? 

THE WITNESS: That is right. 

THE DEPUTY COMMISSIONER: D.C.? 

THE WITNESS: That is right. 

BY MR. WADDY: 

Q. Did you live together continuously at 41 Pierce Street there- 
after until he died? A. That is right. 

Q. How did you live, did you have separate roomsor-- A. No, 
we slept in the same bed. 

Q. Did you have marital relations with him? A. Yes. 
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Q. Did you ever go out together? A, Occasionally we would go 
out. | 

Q. Did you meet people when you would go out on these occasions? 
A. That is right. | 

Q. How did you introduce one another? A. He introduce me, 
he would say, ‘Meet my wife, Mrs. Matthews." And when I meet my 
friends, I would say, "Meet my husband, Mr. Matthews." 

Q. Did you make any bills or deal with any stores? A, I did. 

Q. During that time? A. I did. 

Q. How were those bills made? A. In Mrs. Matthews! name. 

@, Did Mr. Matthews work? A. Yes, all the time. 

Q. What did he do with his money? A. He brought it home to me. 

Q. What did you do with it? A. Paid the bills and carried on 
the house like a wife should. | 

Q Mrs. Matthews, at all times that you and Henry Matthews were 
living together, did you consider yourself as husband and wife? A. We 
certainly did. | 

Q. Can you think of anything else that he might have done besides 
those things that I have asked you that would show that he considered you 
to be his wife? A. There was nothing on earth that he wouldn't do for 
me, nothing that I asked him to do that he wouldn't, nothing. 

Q. Did you constantly use the name "Matthews" from the time you 


first agreed -- A. (Interposing) I did and still do and will go down 
| 


to my grave. 
Q. Mrs. Matthews, did there come a time when a divorce was 


granted between you and Johnson, your prior husband? | fox I didn't get 


the question. 
Q. Did there come a time when you were divorced from your 


prior husband, William Johnson? A. Did there come ‘a time? 
Q. Yes, when you were divorced? A. Idon't understand, 
make it plain. 
Q. Were you and William Johnson still husband and wife at the 
time Matthews died? A. No. 
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Q. Had a divorce been granted? A. When he died? 

Q. Before Mr. Matthews died? A. As far as I know, I don't 
know anything about it. The only thing I just know that the marshal 
came and brought me the summons for the divorce and I asked him what 
must Ido with it? He said, "If you want to fight it, appear in court 
and if you don't want to fight it, tear it up," and I tore it up. 


Q. You did not appear? A. I did not appear. 

* * * * 

Q. Did you find out whether Mr. Dhnson had received his divorce? 
A. No, I didn't find out nothing because I wasn't interested in Mr. John- 
son. No, I don’t know. 

Q. Mrs. Matthews, I think it may be confused here -- certainly -- 

MR. STEWART: I object to that. I think we should stick to ques- 
tions and answers. 

BY MR. WADDY: 

Q. Mrs. Matthews, did you ever have occasion to go down to the 
District Court Building? A. That is right, I did go down there, I cer- 
tainly did. I'm not thinking, because I went there to get the final papers 
for the divorce. 

Q. You did go there? A. Yes, I went there myself. It just slipped 
my memory. Yes, I had to pay to get the duplicate of it to get his social 
security. 

Q After the marshal had brought the papers to your house, Mrs. 
Matthews-- 

THE DEPUTY COMMISSIONER: Papers -- meaning what, Mr. Waddy? 

MR. WADDY: She testified the marshal had brought some papers. 

THE WITNESS: Divorce papers for me to sign. 

MR. WADDY: Mr. Johnson was going to get a divorce. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. WADDY: 

Q. After the marshal had brought these papers to your house, did 

you tell Mr. Matthews about them? A. Yes, I told him that the marshal 
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had been there, that William was applying for a divorce, and I asked him, 
what mustI do? He said, "If you want to fight it, appear in court, and 

if you don't want to fight it, tear it up." 

THE DEPUTY COMMISSIONER: Who said that? | 

THE WITNESS: That is what the marshal told me and I was telling 
Henry about him bringing it there and he hugged and kissed me and he said: 
"Well, that make you more my wife now than ever." : 

BY MR. WADDY: 

Q. Did you continue to live with Henry Matthews thereafter? 
A, I did. 

@. Up until the date of hisdeath? A, That is les 

Q. Did you continue to be known as man and me A. That is 
right. | 

Q. Did he continue to work and bring his money to ‘you? A. That 
is right. 

THE DEPUTY COMMISSIONER: Let Mr. Waddy finish his question 
before you attempt to answer, please. 

BY MR. WADDY: 

Q. Did you keep house for him? A. That is right. 

Q Thereafter? A, That is right. ! 

Q. Mrs. Matthews, you are a Catholic, aren't you? A. Yes, Iam. 

Q. And shortly after you and Henry Matthews began living together 
as husband and wife, did you have any occasion to talk with the priest? 
A. Somebody sent the priest there to No. 8 M Street, that we was 
Catholics and wasn't married and the priest haunted us $0 that we told 
the Father -- Father told us we had to separate and he told Father then, 
that he was not going to leave his home and me, and we both moved to 41 


Pierce Street because the priest kept coming there after us. 
Q. Did he tell the priest why he wasn't going to leave his home and 
you? A. He told the Father there that he was not going to leave, that 


I was his wife, and he was not going to leave his home and me. 


* * * * 
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CROSS-EXAMINATION 
BY MR. STEWART: 

Q. Mrs. Matthews, you told Mr. Waddy a few moments ago that 
you had gone to the District Court to get the final divorce papers and I 
think I heard you say you wanted to get those divorce papers in connection 
with Social Security? A. That is correct. 

Q. Is that what you said? A. Yes. 

Q. When was it that you went to the District Court to get those 
divorce papers? A. When] went to the Social Security to apply for it 
and I explained everything to them, just like it was, so then they told me 
that I was not considered Mr. Matthews' wife unless the divorce was final 
and if the divorce was final, they asked me--was it final? I had some kind 
of piece of paper there and they said that wasn't no good and I would have 
to go to the court and bring a paper back proving that the divorce was 
final because if the divorce wasn't final, then I was not considered Mr. 
Matthews' wife. So, that is when I went to court. | 


Q. So then you went to the District Court to get these divorce papers 
after the death of Mr. Matthews? A. That is right. | 

Q. Before that time, you didn't know whether Mr. | ‘Johnson had 
gotten a final divorce or not? A. I did not. 


Q. Mrs. Matthews, you mentioned that you were Cathotie? A. That 
is right. 

Q. Could you tell me for how long a period of time you have prac- 
ticed the Catholic faith? A. Practically all of my life, practically. 

Q. Were you educated in a Catholic institution? A. Yes. 

Q. When did you marry Mr. Johnson? A. As near as I can re- 
member, I think it was in 1919. 

Q. Do you remember the day and month that you married Mr. 
Johnson? A. No, I can't remember. | 

Q. Where did you marry Mr. Johnson? A. In Washington. 

Q. Who performed that marriage? A. Father Cowan. 

Q. Where was Father Cowan stationed at that time? A. St. Dominic's 
Catholic Church. 
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Q. That is down in Southwest Washington? A. Right. 

Q. Was Mr. Johnson Catholic? A. No. 

Q. Was this the first marriage for Mr. Johnson? A. Yes, as far 
as I know of. 

Q. Was it the first marriage for you? A. Yes. 


* * * * 


Q. You maiden name was Young, is that correct? A. My maiden 


name, my proper maiden name was Blackeye, but after mama and papa 


separated, then mama changed our name to Young. 

Q. According to the records of St. Dominic's, you and Mr. Johnson 
were married on June 4, 1919? A. Well, I know it was 1900--I couldn't 
remember the date. 

Q. For how long a period of time did you and Mr. Johnson live together 

as man and wife? A. We lived together for six years, going together, 
separating, going together and leaving--going back and forth. 

Q. During that six year period of time, were you actively practicing 
your Catholic faith? A. Yes. 

Q. When you and Mr. Johnson separated then about six years after- 
wards, that would bring us up to about 1925, is that correct? A. Yes. 

Q. Was it about 1935 that you began to live with Mr. Matthews? 

A. I began to live with him 25 years ago. 

Q. All right, this being 1960, 25 years ago would take us back to 
about 1935, is that correct? A. Well, that is right. 

Q.* In the ten year period after you and Mr. Johnson separated, 
up until the time you began to live with Mr. Matthews, you were not, you 
were living alone, were you? A. Yes, he was coming to see me. 

Q. Allright. A. We were sweethearts then. 

Q. During that ten year period-- 

MR. WADDY: Find out who she means by "he"? 

BY MR. STEWART: 

Q. You are talking about Mr. Matthews there, aren't you? A. Yes. 

Q. During that ten year period, were you continuing to actively 
practice your Catholic faith? A. What do you mean? 
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Q. The ten years after your husband and you, Mr. Johnson, sepa- 
rated, up until the time that you started to live with Mr. ioauaie were 
you practicing your faith then? A. Yes. 

Q. All the time. Now, in 1935, when you were living on M Street, 
that was where you and Mr. Matthews commenced to live together? 

A. That is right. | 

Q. Was Mr. Matthews a Catholic? A. That is right. 

Q. Did he know that you had been married to Mr. Johnson? 

A. Yes, he knowed it and he knowed I wasn't with him because I told him, 
it was no secret to him. | 

@. Did he know Mr. Johnson? A. No, he did not. 

Q. When you lived on M Street, what church were you attending 
then? A. I would go to St. Vincent de Paul across the street. 

Q. That is the Catholic Church there, is that right? A. Yes. 

Q. Now the priest who came to your home there on M Street, he 
was from St. Vincent de Paul, washe? A. That is right. 


Q. He came to your house several times, you told us? A. That 
is right. 
Q. He was telling you that as a Catholic, you could not live with 


Mr. Matthews, is that correct? A. That is right. 

Q. That was because you still then had a husband, Mr. Johnson, 
living, is that correct? A. I don't know about Mr. Johnson living, but 
he, Father said, "It is not right for you to be living like that, your 
religion don't call for it and you will have to separate."! 

Q. All right. Now, about two or three years after you and Mr. 
Matthews started living together, you moved to 41 Pierce Street, is that 
correct? A. Yes. 

Q. Is it your testimony that you have lived at 41 Pierce Street, 
Northwest, from that time up until the time of the death of Mr. Matthews? 
A. Yes. | 

Q. Did you ever live at 106 Pierce Street, Northwest? A. No. 

Q. Do you know the name of the family who lived at 106 Pierce 
Street? A. No. 
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Q. Do you know a family by the name of Moore? A. No. 

Q. Who lived at 106 Pierce Street? A. No. 

Q. If Il understand what you have told us, as far as dates or approxi- 
mate dates are concerned, I understand you to mean that you and Mr. 
Matthews moved to 41 Pierce Street, Northwest, in the late '30s, 1937, 
1938, or perhaps '39, does that seem reasonable to you? A. Yes. 

Q. Now, once you moved to 41 Pierce Street, what church did you 
gotothen? A. Holy Redeemer. 

Q. Holy Redeemer is located where? A. On New York Avenue. 

Q. Do you still attend Holy Redeemer Church? A. Yes. 

Q. Have you attended Holy Redeemer Church ever since you moved 
to Pierce Street, the Pierce Street address? A. No, I didn't go all the 
time, I would go sometime. 


Q. Well, was there any period of time that you were not practicing 


your Catholic faith between these years that you moved to Pierce Street 
and the time of the death of Mr. Matthews? A. No, I couldn't 
practice like I should when I was living with Henry. 

Q. Why not? A. Because the Catholic Church did not call for 
that and they don't believe in it and we loved each other. We was not 
going to give each other up. 

Q. What did you do, give up your faith? A. I didn't give it up, 
but I just didn't attend church like I should. 

Q. Well, separate and apart from not attending church the way you 
should, did you practice your faith by receiving your Easter duty? 

A. No, I did not. 

Q. Did you consider yourself a Catholic? A. Yes, I considered 
myself a Catholic. 

Q. Well, now, did you ever talk with the priest at Holy Redeemer 
about your relationship with Mr. Matthews? A. No, I did not. 

Q. Did those priests ever visit you at your home and discuss that 
with you? A. No, because they didn’t know anything about it. 

Q. Do you remember when it was that the marshal came to your 
home and served these papers? <A. I can't remember. 
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Q. You understand that the papers I just referred to are the di- 


vorce papers or the papers in which Mr. Johnson was asking fora 
divorce? A. I don't understand that question. | 

Q. My last question referred to those papers. That is the only 
papers that the marshal has brought to your house, isn't it? A. That 
is right. | 
Q. Do you have any idea when he came with those papers? A. No, 
I don't. ! 

Q. Up until the time that the marshal came to your house, you 
knew that William Johnson was living in Washington, didn't you? 

A. I didn't know where he was at, that is the truth. | 

Q. You knew he was still alive? <A. I did not know that. I did 
not know that. | 

Q. Had you made any effort to find out? A. No, 1 didn't . 

Q. You knew you were still a married woman, didn't you? A. I 
was married to Mr. Matthews. We was married but we didn't go through 
the ceremonies. | 

Q. Don't you understand or didn't you understand at that time that 
if a person is married to one person, that if they claim to marry or to 
go through with a marriage to a second one, that that is! a crime, that is 

bigamy? A. No, I didn't, I didn't know that was’ bigamy, no. 

Q. Do you know what bigamy is? Do you understand that word? 


A. What, married twice, two living husbands? 

Q. Yes. <A. Mr. Johnson, I didn't consider him no husband. 

Q. Why didn't you consider him any husband? A. Because he was 
not, no more than we just--we went through the ceremonies, that was 
all. He was not a husband. We just went through the ceremonies, that 
is all. | 

Q. You lived with him as his wife five to six years, didn't you? 
A. Yes, I tried to make a go of it, but I could not make a go of it. 

Q. So, because you couldn't make a go of the marriage, you didn't 
consider him a husband? A. No, I didn’t. 

Q. When you moved to 41 Pierce Street with Mr. Matthews and 
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coming now to the year of his death, 1957, were you then going to Holy 
Redeemer Church? A. Sure, I would go to church, but I wouldn't re- 
ceive the sacraments. 

Q. Would Mr. Matthews go to Holy Redeemer? A. Sure, he 


would go to mass. 

Q. Well, at that time, in 1957, before his death, you did not 
know whether Mr. Johnson was still your legal husband, did you? A. He 
wasn't no legal husband of mine. 

Q. Why do you say he was no legal husband of yours in 1957? 

A. Because I didn't consider him none. 

Q. For the reasons that you just mentioned to me? A. Yes, be- 
cause he was unkind, he was cruel and jealous and I did not consider him 
no husband. 

Q. But at that time, in early 1957, before Mr. Matthews died, you 
still didn't know anything about the whereabouts of Mr. Johnson, is that 
right? A. No, I did not, I did not. 

Q. You didn't know what he was doing? A. And I was not in- 
terested in what he was doing. 

Q. You didn't know whether he had gotten a divorce or not? 

A. I did not know; that didn't worry me one bit. He never crossed my 
mind. 

Q. Well, did you in this same year, 1957, you said you didn't 
receive the sacraments. Did you ever go to confession? A. No, I 
didn’t go to confession then, no, because if I had went to confession, I 
would have had to'tell what--that I was living with Henry and I did not 
go to confession. 

Q. Well then, does that mean that you believed that you were 
living in sin? A. Yes, I was living in sin, yes. 

Q. That would be in the sin of adultery? A. Yes, that is right. 

* * * * 

THE DEPUTY COMMISSIONER: On the record. Application for 
marriage license number 91308, United States District Court for the 
District of Columbia issued to William H. Johnson and Ernestine F. 


Young, that is you? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: On the 3rd day of June, 1919, is 
received in evidence as Respondent's Exhibit A. | 

(Thereupon, the document indicated above was received in 

evidence, identified as Respondent's Exhibit A and is copied 

into the record at the end of the testimony with the other ex- 

hibits in this case.) | 

THE DEPUTY COMMISSIONER: That is a true copy by agreement 
of the parties and a true copy of marriage license and return showing that 


William H. Johnson and Ernestine F. Young were married at St. Dominic’s 


Priory by Reverend John A. Cowan on June 4, 1919, is received in evidence 


as Respondent's Exhibit B. 
* * * i% 

MR. STEWART: I believe that Mr. Waddy and I have agreed at 
this time--we have two additional documents. The first of these is the 
final judgment of absolute divorce on the grounds of voluntary separation 
issuing out of the United States District Court for the District of Columbia 
in the action styled William H. Johnson versus Ernestine F. Johnson, 
Civil Action No. 4560-49, which would be marked, as I understand it, 
Claimant's Exhibit No. 1, is that correct? 

THE DEPUTY COMMISSIONER: Let us mark it as described, 
Claimant's Exhibit No. 1. | 

(Thereupon, the document indicated above was received 

in evidence, identified as Claimant's Exhibit 1 and is copied 

into the record at the end of the testimony with the other ex- 

hibits in this case.) 

THE DEPUTY COMMISSIONER: All right. 

MR. STEWART: The second document to which I make reference is 
a photostat and copy of the docket entries of the United States District 


Court for the District of Columbia in the same civil action number as 
appearing in Claimant's Exhibit No. 1 and this we propose to have marked 
as Employer and Carrier C. 
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THE DEPUTY COMMISSIONER: All right, the paper will be 
marked as Respondent's Exhibit C as described by Mr. Stewart. 
(Thereupon, the document indicated above was received 


in evidence, ‘identified as Respondent's Exhibit C and is 

copied into the record at the end of the testimony with the 

other exhibits in this case.) 

MR. STEWART: In addition to these documents, the four docu- 
ments in fact being marked as described in the record, may counsel 
understand that they are now received in evidence? 

THE DEPUTY COMMISSIONER: Yes. 

* * * * 

THE DEPUTY COMMISSIONER: Have you stated from the policy 

all of the information you wish to have appear in the record? 

MR. WADDY: I think that I have unless we would add thereto the 
number of the policy if that would be of any help. 

THE DEPUTY COMMISSIONER: All right. 

MR. WADDY: The number of the policy previously referred to is 
NO. 2103488. I think I gave the date. 

THE DEPUTY COMMISSIONER: That was issued by what company? 

MR. WADDY: By the United Insurance Company. Date of the policy, 
March 1, 1954. 

THE DEPUTY COMMISSIONER: What type of policy is it? 

MR. WADDY: It is an industrial type policy. 

THE DEPUTY COMMISSIONER: On life? 

MR. WADDY: On life. 

THE DEPUTY COMMISSIONER: In which the claimant is the in- 
sured? 

MR. WADDY: And Henry Matthews-- 

THE DEPUTY COMMISSIONER: The deceased employee was the 
beneficiary. All right. 

MR. WADDY: A second policy, insurance of the same company, 
No. 2103438 issued on the same date, March 1, 1954, in which the 
claimant is described as E. Matthews, the insured, and the beneficiary as 

Henry Matthews. 
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THE DEPUTY COMMISSIONER: Same type of policy? 

MR. WADDY: Same type of policy. Also, we would like to 
introduce in evidence a bill of the National Furniture Company showing a 
date of March 21, 1952, Mrs. Ernestine Matthews, customer, 41 Pierce 
Street, for one TV Console. | 

THE DEPUTY COMMISSIONER: All right. This bill as described 
by Mr. Waddy is received in evidence as Claimant’s Exhibit No. 2. 

(Thereupon, the document indicated above was received in 


evidence, identified as Claimant's Exhibit 2 and is copied into the 


record at the end of the testimony with the other exhibits in this 


case.) 
* * * 


REDIRECT EXAMINATION 
BY MR. WADDY: | 

Q. Mrs. Matthews, you testified that when you went to Social Security, 
after Mr. Matthews had died, you were informed you had to bring in some 
evidence of a final divorce, I think you testified on the record? A. Yes. 

Q. Had you made any statement to them that would indicate that a 
divorce had been granted at the time they told you that? | A. I told them 
that the marshal had brought me the paper and told them what he told me 
to do and I did it and they told me that wasn't enough, I would have to go 
and bring them proof that the divorce was final. If the divorce hadn't be- 
come final, I would still be Mr. Johnson's wife instead of Mr. Matthews. 

Q. Had you at that time received any information that the divorce 
had not been granted? A. I didn’t know because I didn't put myself in 
no trouble to find out because I wasn't interested about the divorce. 

Q. Asa matter of fact, you knew you had done nothing to stop the 
divorce? A. I didn't do nothing to stop the divorce, nothing. 

Q. You knew as a matter of fact you had been separated from 
Johnson for more than five years, is that correct? AL That is right. 

Q. You further testified that you did not consider Johnson as your 
husband at any time? A, No, I did not. | 
Q. Who did you consider as your husband, if anyone? A. Henry 
Matthews. 

Q. You further testified that you did recognize yourself as living 
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in sin. In what relationship are you making that statement, is that solely 
in connection with the church? A. Well, in connection with the church, 
yes. 

Q. Did that have any effect or anything at all upon how you re- 
garded Henry Matthews? A. No, that didn't have no effect. 

Q. So that in spite of the fact that you recognized you might be 
living in sin so far as the church was concerned, did you still consider 
yourself as husband and wife? A. That is right. 

Q. Did that regard for each other continue after the marshal 
brought you the papers? A. That is right; that is right. 

Q. You still considered yourself husband and wife thereafter? 

A. That is right. 

Q. Did you ever call yourself husband and wife after that? A. 
Sure, we considered ourselves-- 

Q. My questions was did you ever call yourself husband and wife 
after that? A. Sure, from the start, from the start. 

Q. I'm talking now after the marshal brought you the papers, did 
you ever call yourself husband and wife after that? A. Before and 
afterwards. 

MR. WADDY: Ihave no further questions. 

RECROSS-EXAMINATION 
BY MR. STEWART: 

Q. Mrs. Matthews, what you are telling us is that from the very 
first time, from the very first time that you and Henry Matthews started 
to live together-- A. That is right. 


Q. (Continuing)--you claim that you were his wife? A. That is 
right, that is right. 
MR. WADDY: He claimed that you were his wife? 
THE WITNESS: That is right. 
* * * 
MRS. MARY BLACK 
was called as a witness for and on behalf of the claimant and, having been 


then and there duly sworn by The Deputy Commissioner, assumed the 
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witness stand and, upon examination, testified as follows: 
* * * bk 

DIRECT EXAMINATION | 
BY MR. WADDY: 

Q. Mrs. Black, do you know the lady who sits on my left here? 
A. Ido. 

Q. How do you know her, by whatname? A. I oe her by 
Ernestine Matthews, Mrs. Ernestine Matthews. | 

Q. How long have you known her by that name? A. For the last 
25 or 30 years. 

Q. Are you a relative of Mrs. Matthews? A. I am. 

Q. Did you ever live with Mrs. Matthews? A. I did. 

Q. When did you live with her? A. I lived with Mrs. Matthews, 
it seems like to me it was in 1940, at the death of my husband, I lived 
there and I have lived there off and on since and before then. But I 
moved in when he died. | 

@. When your husband died? A. When my hustand died in 1940, 
me and my two children moved in. | 

Q. Where was Mrs. Matthews living at that tume? A. She was 
living at 41 Pierce Street, Northwest. | 

Q. Was any man living there? A. Yes, a man was living there. 

Q. Do you know his name? A. Yes, Ido. | 

Q. What was his name? A. His name was Henry Matthews. 

Q. During the time that you lived in the home, did you have oc- 
casion to regard how Mr. and Mrs. Matthews treated each other? 

A. I did. 


Q. What did you observe in that respect? A. I observed they 


lived as man and wife while I was there. 

Q. Did they sleep inthe same room? A. They did and in the 
same bed. | 

Q. Who took care of the house? A. Well, I took care of it and 
then she, it was her home, she was working and him and while I was 


there, I did the cooking and the cleaning while I lived there. 
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Q. Tell me this much, did any people ever visit the home while 
you were there? A. Quite a large number of people visited. 

Q. Did you ever hear them introduce one another to people who 
would come inthe home? A. Yes. 

Q. How would they refer to one another? A. They referred to 
one another as man and wife, Mr. and Mrs. Matthews. 

Q. Those people who would come to the house who knew the family, 
how would they address them upon coming to the house? A. Address 
them as Mr. Matthews and Mrs. Matthews. 

Q. Do you know when they began living together as husband and 

wife? A. Yes, Ido, yes, I do. 

Q. Approximately when was that? A. Well, it was in--I can't 
be specific about the year, but they were living on No. 8-A M Street, 
Southwest and they moved to this address. 

THE DEPUTY COMMISSIONER: What address? 

THE WITNESS: 41 Pierce Street. 

MR. WADDY: Northwest, Washington, D. C.? 

THE WITNESS: Northwest, Washington, D. C. 

BY MR. WADDY: 

Q. While you were living in the home, did you ever take in any 
mail or did they receive mail that you know of? A. Yes, they did. 

Q. Did you ever take in any of the mail? A. Yes, I did. 

Q. Do you recall how the mail was addressed? A. Addressed 
to Mr. and Mrs. Matthews. 

Q. Do you know of their shopping together? A. Well, she did 


most of the shopping, him and her did shop for a washing machine. They 


shopped for a baby carriage for me when I came to Washington from New 
York. I brought my baby and Mr. Matthews told me he was going to give 
the baby a carriage and he went down to one of the stores, I can't re- 
member exactly now, and he says, "I want the best baby carriage in the 
house," he told the people and he bought that baby carriage for 
my daughter. 
Q. When he presented that baby carriage to you, did he say who 
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he was presenting it for? A. He was presenting it for my baby. 

Q. But who were the givers? A. The givers were him, Mr. 
and Mrs. Matthews, and that baby is 25 years old now and she lives in 
California. : 

Q. Mrs. Black, were you living at 41 Pierce Street about January 
of 1950? A. Yes, I did. | 


| 
Q. Were you living in the home at the time the papers were served 


on Mrs. Matthews concerning a divorce? A. I knew of the papers at that 


time, yes, I knew of them. 

Q. Were you present at the time they were served? A. No, I 
was out. | 

Q. When you came in did you find out they had been served? 
A. Iheard they had been served. | 

MR. WADDY: Ihave no further questions. 

” THE DEPUTY COMMISSIONER: Mr. Stewart. 
CROSS-EXAMINATION 
BY MR. STEWART: 

Q. Mrs. Black, just approximately, tell us what years that you 

lived at 41 Pierce Street. A. Well, I lived off and on quite a few 
years. I lived there in ‘40, I broke up my home at my husband's re- 
quest before he went to the hospital. He told me he couldn't feel that me 
and these two children would be secure in an apartment by ourselves. He 
said, "If you will move in with some of your people, I will feel better in 
the hospital, '' and I broke up my home to please him and/I moved in her 
home with Mr. and Mrs. Matthews. : 

Q. Just about when was that? A. That was in 40. 

Q. How long did you stay there? A. I stayed there for three years 


straight that time and off and on, I have lived there, visited at various 

periods, but I was a frequent visitor to the home. | 
Q. Now separate and apart from your frequent visits to the home, 

what I'm interested in finding out at this time, is the approximate periods 


that you lived there. Now, we know from what you have just told me, you 
lived there from about 1940 to about 1943? A. Right. 
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Then you and your family moved away, I assume? A. Yes. 


Did you move back or from then on was it just frequent visits? 

Frequent visits. 

So then the observations which you made with respect to Mr. 
and Mrs. Matthews living together was made during this three year 
period of which you spoke except that which you might see on occasion 
of your frequent visits? A. Yes, definitely, they were together all the 
time. 

Q. Did you know Mr. William Johnson? A. Yes, I did. 

Q@. You knew him to have been Mrs. Matthews’ husband? A. 

Yes, I did. 

Q. When was the last time that you saw William Johnson? A. The 
last time I saw--it is hard for me to remember because I met him in 
the A&P the last time I saw him. 

Q. When was that? A. I can't remember exactly, let me see, 

I would say it was a good six, five or six or seven years back, roughly 
speaking. 

Q. On any one of the frequent visits which you made to Mrs. Matthews' 
home, after seeing Mr. Johnson in the A&P, did you mention to her that you 
sawhim? A. No, I didn’t. 

Q. Had you seen him on other occasions? A. Ihave in his car and 
on the street driving. 

Q. Did you ever mention that to Mrs. Matthews? A. Yes, I told 
her I saw him. 

Q. All right. Now, you executed an affidavit, did you not, with 
respect to your knowledge of Mrs. Matthews and Mr. Matthews. Do you 
remember doing that? A. Yes. 

Q. Now, I notice that in your affidavit, you mentioned, among 
other things, that you would have occasion to attend church and social 
events with Mr. and Mrs. Matthews, is that correct? A. Yes, that is 
true. 

Q. What church are you making reference to there? A. I'm re- 
ferring to the Catholic Church of which I am a member. 
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Q. Which one is that, Mrs. Black? A. That one was at the Holy 
Redeemer near their home. | 

Q. Is that when you lived at 41 Pierce Street, did youattend that 
church? <A. I did. You go to the church in the apigatoniod you live 
at that particular time. 

Q. After you left 41 Pierce Street, were you living within the same 
parish or did you move? A. No, I moved over into another parish. 

Q. Did you ever return to Holy Redeemer Parish as a parishioner? 
A. Occasionally I did for different activities they would have. I would 
have tickets and would go over there. I knew quite a large number of 
people there. | 

Q. This affidavit, when you say, ''I would attend church and social 
events with them,'' what church services did you have occasion to attend 
with Mr. and Mrs. Matthews? A. Mass, Sunday mass and they would 
have dinners in the basement of the church and we would attend that. 

Q. Was it your understanding that Mr. and Mrs : Matthews were 
parishioners at Holy Redeemer? A. I knew they were, that is right. 
They had their envelopes. He was buried from that church with high mass, 
with a mass. 

Q. What you are saying to me is that they were both practicing 
Catholics, members of the parish of Holy Redeemer? A. That is true. 

* * * i* 
REDIRECT EXAMINATION | 
BY MR. WADDY: 

Q. Mrs. Black, you said you made frequent visits after 1943, I be- 

lieve it was. How long would these visits last? A. Oh, weekends, 


sometimes I would stay two or three days, a week. Ihave stayed a week, 


two or three days, just how I felt like it. 
Q. Did any of these occasions occur subsequent to 1951? A. Yes. 
Q. Between 19-- <A. Before and after. : 
Q. During the time that Mr. Matthews was living ? A. Yes, yes, 
very much--long before. | 
Q. Subsequent to 1951, was there any change in the relationship 
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which you observed prior thereto between Mr. and Mrs. Matthews? 
A. No, I did not. 
Q. Did they still refer to themselves as husband and wife? 
A. They referred to themselves as husband and wife clean up to his 
death. 
* * * 
MISS MADELINE ELIZABETH HOLMES 
was called as a witness for and on behalf of the claimant and, having been 
then and there duly sworn by The Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 
* x* * * 
DIRECT EXAMINATION 
BY MR. WADDY: 

Q. Miss Holmes, how long have you lived in Washington? A. All 
my life. 

Q. How long have you lived at 1109 First Street, Northwest? A. It 
will be going on six years. 

Q. Going on six years? A. Yes, be going on six years. 

Q. Prior to the time you moved to 1109 First Street, Northwest, 
where did you live? A. I lived at--I moved from 68 Logan Court and 
before that, I lived at 42 Pierce Street. 

THE DEPUTY COMMISSIONER: Pierce Street? 

THE WITNESS: Yes. 

THE DEPUTY COMMISSIONER: Northwest? In Washington? 

THE WITNESS: In Washington. 

BY MR. WADDY: 

Q. Do you know the lady who sits on my left here? A. Yes, sir. 

Q. How do you know her? A. I know her as Ernestine Matthews. 

Q. How long have you known Ernestine Matthews? A. Well, I 
have known her round about 40 years. 

Q. How long have you known her to be going under the name of 
Matthews? A. Round about 20 years. 

Q. You lived at 42 Pierce Street, Northwest? A. Yes, sir. 


27 | 


Q. How long did you live there? A. I lived there round about 
three years. : 

Q. Where is 42 Pierce Street in relationship to 41 Pierce Street? 
A. Right across, right across in front of each other. | 

Q. Do you know who lived at 41 Pierce Street while you were at 
42? A. Ernestine Matthews. 

Q. Did anyone else live there that you know? R Henry Matthews. 

Q. Do you know what the relationship was between Henry Matthews 

and Ernestine Matthews? A. Well, all I know that they were 
husband and wife, that is all I know they went by. | 

Q. How did you come to the conclusion that they were husband and 
wife? A. Because that is allI knew. When I go around them, they act 
like husband and wife. I didn't probe into their business or nothing. 

Q. Who introduced you to Mr. Matthews, do you remember? 
A. Well, we all used to work together--I know them for quite a while. 

Q. Did you visit in the home of the Matthews? A. Yes, indeed 
I did. | 


Q. How often did you visit in thathome? A. I went there every day. 


Q. Now on any occasions that you were there, have you ever seen 
anybody else come in? A. No, no more than some friends of hers. 

Q. When these friends would come in, do you know how they would 
greet Mr. or Mrs. Matthews? A. Always as Mrs. Matthews. 

Q. Did you ever talk to any of the other people in the community 
where you were living? A. Yes, I did. 

Q. Do you know how they regarded Mr. and Mrs. “Matthews? 

A. They all regarded them as Mr. and Mrs. natihewe: 

Q. Did you ever hear of any of them specifically refer to them? 
A. No, I did not. | 

Q. Imean mention their names? <A. They always mentioned 
them as Mr. and Mrs. Matthews, that is all I can say. | 

Q. Were you living at 42 Pierce Street about 1951? A. 1951, yes. 

Q. Did you notice any change in the manner in which Mr. and Mrs. 
Matthews lived after that time? A. I certainly did not. | 
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Q. Did they continue to hold themselves out as husband and wife? 


A. That is correct. 

Q. Did there come a time when you were informed that they had 
never been legally married? A. Well, I didn’t know nothing about that 
until after he was deceased; I didn't know. 

Q. How did that information come to you? A. Well, just by 
rumor, just like anything else. I didn't know nothing about their business 
that they wasn't married until after he was dead. 

Q. Does Mrs. Matthews come to you? A. I went to Mrs. Matthews 
because I was always around and I went there after he was dead. 

Q. Now, did Mrs. Matthews mention anything to you about the 
relationship between her and her husband or her and Mr. Matthews after 
he was dead? A. Oh, wait a minute-- 

Q. Specifically, did she ask you to come to my office to make a 
statement? A. Yes, she did. She come to me and asked me to come 
and make a statement at your office. 

Q. Prior to that time, had you known that they were not legally 
married? A I didn't know they weren't legally married until after he 
was dead. I thought they were already married. 

* * * 
CROSS-EXAMINATION 
BY MR. STEWART: 

Q. Miss Holmes, did you attend the same church as Mr. and Mrs. 
Matthews? A. No, sir, I didn't because they are Catholic and I'm 
Baptist. 

Q. ‘You knew them as Catholics in the neighborhood? A. Yes, sir. 

Q. Did you first meet Mrs. Matthews when she moved into 41 
Pierce Street, Northwest? A. I knowed her before she moved in 41. I 

worked with her. 

Q. Where did you work with her? A. Ina laundry, National 
Laundry. 

Q. How long before she moved to Pierce Street? A. I couldn't 
explain how long before she moved to Pierce Street. I know I worked with 
her before she moved to 41. 
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Q. When you first knew her, did you know her to be single or 
married? A. I didn't know that either because we never had no talk 
about that, whether she was married or what she was and I did not go into 
it. We all worked together. I didn't know whether- -what she was before 
that. | 
Q. You have told us, I believe, you have known Mrs. Matthews for 
40 years? A. Yes, Ihave, but I didn't probe into her business, as I 
say, whether she were married, whether she wasn't, I did not know be- 
cause I didn't visit her until she started in 41. I didn't go where she 
lived at before but we worked together, left together every evening and 
when she comes to live on 41 Pierce Street, I lived right across from her 
and I visited her every day, so I didn't know nothing about before she come 
there, you understand. I knew her but I worked with her, Do you under- 
stand? I never went to her house before she moved, until she moved to 


41 because she lived too far away. 
Q. Now, when you knew her-- A. When I knew her-- 


First, about 40 years ago? A. Yes. 
. What did you know her as then? A. What did I know her as 


What was her name? A. Ernestine. 
Ernestine what? A. Ernestine I knowed her as. I knowed 
her as Ernestine Matthews since she moved to 41, 20 years ago. 
Q. When you knew her 40 years ago-- A. (Interposing) All I 
called her was Ernestine. | 
Q. You didn't know her lastname? A. No, I did not. 
Q. How long did you work withher? A. I worked with her for 
around about 15 years. 
Q. With her? A. Yes, we worked at the same place. 
Q. You didn't know her last name? A. No, I just called her 
Ernestine, that is all, and she called me Madeline. I called her Ernestine. 
* * * * 
MRS. BERNICE WASHINGTON | 


| 
was called as a witness for and on behalf of the claimant and, having been 
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then and there duly sworn by The Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. WADDY: 

Q. Mrs. Washington, how long have you lived in the District of 
Columbia? A. Since 1917, I was born here. 

Q. Do you know the lady who sits on my left? A. Yes, I do. 

Q. By what name do you know her? A. Ernestine Matthews. 

Q. When did you first meet her, if you recall? A. Well, I met her 
about 30 years ago, maybe longer than that, through her sister, Mrs. 
Irene Henderson at that time. It is now Green. 

Q. Did you know where Mrs. Matthews lived? A. At the time that 
I met her, she lived Southwest. Then when I was introduced to her as 
Mrs. Matthews, she was living on Pierce Street. 

Q. Living on Pierce Street? A. That is right. 

Q. Do you remember the number on Pierce Street where she was 
living? A. I don't know, 41, I think, something like that. 

Q. 41 you think it was? A. I'm sure it was. 

Q. Did you ever know of her having lived at 106 Pierce Street? 

A. Yes, Ihave been there too, with her sister. 

Q. Withher sister? A. Yes, with Mrs. Green. 

Q. With Mrs. Green? A. Yes. 

Q. But Mrs. Matthews was where? A. On Pierce Street. 

Q. What was Mrs. Matthews’ number on Pierce Street? A. Well, 
I don't know, I still say it was the unit block, but I don't know, we were 
always inacar. I didn't pay too much attention to it. 

Q. When you went to the unit block of Pierce Street to see Mrs. 


Matthews, did you ever meet a manthere? A. AsI said, I was intro- 
duced to the man named Henry as her husband. That is all I can say, 
Henry, by her sister. 


Q. Her sister introduced you to a man named Henry as her husband? 
A. Yes. 
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Q. When you went to 41 Pierce Street or house in the unit block 
of Pierce Street, as you testified, did you ever see Henry er there ? 
A. Yes. | 

Q. Did you observe the relationship between Mrs. Matthews and 
the man you knew as Henry Matthews? A. I still thought they were man 
and wife. | 

Q. What caused you to think that, Mrs. Washington? A. Well, I 
don't know, but as her sister introduced me to them, to Henry Matthews 
as her husband, I just taken it for granted that it was her husband and they 
just act that way as long as we were around, that is the only thing I knew. 

Q. Did you ever know any other people who knew Mr. and Mrs. 
Matthews? A. People that came in and out of the house, of course, I was 
there casually, you know, and I didn't pay too much attention to the com- 
pany they had. | 

Q. Did you ever hear them greet one another as they would come 
or go? A. You mean people? 

Q. Yes. A. Well, it would be just by first names , Gladys or Mary 
or Henry or anybody like that. 


Q. Did you ever hear them call either Mr. or Mrs. or anything of 
that kind? A. Like I said, I didn't stay there too long. I just went there 


with her sister because I was more a devoted friend to her sister than 


Ernestine. 

Q. Her sister introduced her as Henry's wife, is that correct? 
A. That is correct. 

MR. WADDY: I have nothing further. 

CROSS EXAMINATION 
BY MR. STEWART: 

Q. Mrs. Washington, you executed or signed an affidavit at the 
request of Mrs. Matthews or her attorney in regard to this same subject 
matter, didn't you? A. Yes. ! 

Q. It is my understanding from your testimony and from a portion 
of the contents of this affidavit that you learned after the death of Mr. 
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Matthews, that is, either from Mrs. Matthews or her attorney, that Henry 
Matthews and Ernestine Matthews were never legally married, is that 
correct? A. Yes, I learned it after he passed away. 
Q. Who did you learn it from, was it Mrs. Matthews or her coun- 
sel? A. No, I learned it from her sister. 
* * * * 
MRS. ERNESTINE MATTHEWS 
the claimant herein, was recalled as a witness for and on her own behalf 
and, having been previously duly sworn by The Deputy Commissioner, 
resumed the witness stand and, upon examination, testified further as 
follows: 
FURTHER REDIRECT EXAMINATION 
BY MR. WADDY: 
Q. Mrs. Matthews, did you and Henry Matthews ever discuss the 
question of entering into a civil ceremony so far as your marriage was 


concerned? A. Yes, we -- 


Q. (Interposing) Did you ever discuss that question? A. Yes, 


we discussed it. 

Q. Do you recall what your conclusions were after discussing it ? 
A. Yes, conclusion that we would be married with the religious service, 
ceremonies. 

Q. When you say that, did you make any inquiry as to whether 
you could be married with religious service? A. Explain it a little better 

to me. 

Q. Did you ever inquire of anybody whether you could be married 
in the church? A. Oh, no, no. 

Q. Do you understand what I'm saying, Mrs. Matthews? A. Yes. 

Q. Did you ever find out whether you could be married in the 
church? A. Like I was? 

Q. Yes. A. I know I couldn't be married in church by being 
divorced. 


Q. After you discussed the question of being married in the church, 
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did you ever come to any conclusions with respect to that ? Did you de- 


cide whether you would try or go on as you were? A. No, we would go 
on just like we was. | 

Q. Did you say at that time how you were? A. How we was in 
what way ? | 

Q. Your relationship one to the other? A. We just considered 
ourselves man and wife. We considered ourselves married except going 
through the ceremonies. | 

Q. In other words, you knew that you could not get a ceremony 
marriage inthe church? A. We both knowed it. 

THE DEPUTY COMMISSIONER: He was a Catholic also, was he not? 

THE WITNESS: Yes. | 

THE DEPUTY COMMISSIONER: Mr. Matthews? 

THE WITNESS: Yes. 

MR. WADDY: Do you want to ask any questions? 

MR. STEWART: I have nothing else. | 

THE DEPUTY COMMISSIONER: Let me understand you, Mrs. 
Matthews, why didn't you marry Henry Matthews? 

THE WITNESS: Why we didn't get married, because we couldn't 
be married with the religious service like our religion called for. 

THE DEPUTY COMMISSIONER: Why didn't you s married in a 
civil ceremony ? 

THE WITNESS: In a civil ceremony ? 

THE DEPUTY COMMISSIONER: Yes. ! 

THE WITNESS: Well, we wanted to stay in our church and we 
wanted each other. 

THE DEPUTY COMMISSIONER: All right. 

BY MR. WADDY: | 

Q. When you say you wanted each other, how did you want one 
another? A. As man and wife like we were. 

THE DEPUTY COMMISSIONER: All right. 


* * * * 
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MR. STEWART: On behalf of the employer and insurance carrier, 
we propose as a stipulation to be part of the record herein that the dogma 
and tenets of the Roman Catholic Church on the subjects of marriage and 
divorce are at least in part as follows: 

1. When a marriage ceremony is performed by a Roman Catholic 
priest uniting either two Catholics and a non-Catholic, that insofar as the 
Catholic party to the marriage is concerned, the marriage lasts forever 
subject only to the death of the other party. 

2. That such a marriage insofar as the Catholic party is concerned 
can only be dissolved by an annulment granted by ecclesiastical authority. 
There are occasions when ecclesiastical authority is granted to the Catho- 
lic party to secure a divorce but that in those circumstances, the Catholic 

party is nd permitted to remarry so long as his or her spouse 
remains alive. 

I believe that is the extent of the proposed stipulation. 

THE DEPUTY COMMISSIONER: Do you agree that is in part the 
dogma and tenets of the Catholic Church on the subject of marriage and 
divorce? 

MR. WADDY: I will agree to the accuracy of the statement that 
it is a part of the dogma of the Catholic Church. 

* * * * * 

MR. WADDY: In making this stipulation, I do not admit the rele- 
vancy of any of this evidence to any issue in these proceedings. 

I would offer this proposed stipulation that the dogma of the Cath- 
olic Church just recited by Mr. Stewart does not either, one, preclude 
parties to such marriages from entering into civil marriages after a 
civil dissolution of same; or, two, from having the necessary marital in- 
tent. 


THE DEPUTY COMMISSIONER: Have you finished your statement, 
Mr. Waddy ? 

MR. WADDY: Yes, sir. 

THE DEPUTY COMMISSIONER: Mr. Stewart? 
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MR. STEWART: The proposed stipulation of Mr. Waddy repre- 
sents argument and interpretation of civil law which is subject to the 

determination of The Deputy Commissioner. | 

I would further state that the civil authorities in the administra- 
tion of civil law have a right properly to judge the existence or non- 
existence of a valid marriage in accordance with the civil law without 
reference to the dogma of the Catholic Church. | 

THE DEPUTY COMMISSIONER: Mr. Waddy's statement is cor- 
rect to that extent ? 

MR.STEWART: And to that extent the statement of Mr. Waddy 
is correct. 


| 
; 


[Filed March 16, 1961] RESPONDENT'S EXHIBIT C 


DOCKET ENTRIES 
UNITED STATES DISTRICT COURT 
IN CIVIL ACTION #4560-49 


"10/25/49 Complaint for abs. div. - vol. separation. Married June 3, 
1919 in Wash., D.C., Separated Mar. 1933. Atty - Jos. he 
McMenamin. 


11/4/49 | Served personally at 106 Pierce St. N.W. 
12/22/49 Order apptg. L. David Rubenstein as her atty. 


1/18/50 Report in lieu of answer - registered letter to deft. returned 
by Post Office. Written on it were the words "Not at This 
Address. Moore's live here." Also statement that addressee 
was out during delivery hours. 


Telephone directory shows a Rosalie V. Moore at this address. 
Rubenstein talked to her & Ernestine was unknown at that 
address. He could not find her & thus could not admit or 
deny the allegations in the Complaint. 


1/25/51 Trial judgment filed granting divorce on vol. separation basis. 
J. Morris. | 


Nothing further. 


[Filed March 20, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ERNESTINE MATTHEWS, 
Plaintiff 
v. 


THEODORE BRITTON, 
Deputy Commissioner, Bureau of 
Employees’ Compensation 


ALDON CONSTRUCTION COMPANY, INC. 
and 
NEW AMSTERDAM CASUALTY COMPANY, 
Defendants. 


CIVIL ACTION NO. 12-61 


tte ete 


MOTION OF DEFENDANTS, ALDON CONST RUC - 
TION COMPANY, INC. AND NEW AMSTERDAM 
CASUALTY COMPANY, FOR SUMMARY JUDGMENT 
Come now the Defendants, Aldon Construction Company, Inc. and 
New Amsterdam Casualty Company, and move the Court to enter judgment 
in their favor and as reasons therefor and in support thereof respectfully 
submit as follows: 
1. There is no genuine issue as to any material fact. 
2. The Defendants are entitled, as a matter of law, to judgment 
in their favor. 
3. And for such other reasons as will be urged upon a hearing on 
this Motion. 
GALIHER & STEWART 
/s/ William E. Stewart, Jr. 


/s/ Julian H. Reis 
Attorneys for Defendants, Aldon 
Construction Co., Inc. and New 
Amsterdam Casualty Co. 
1215 - 19th Street, N. W. 
Washington, D.C. 
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OPPOSITION TO DEFENDANTS' MOTIONS | 
FOR SUMMARY JUDGMENT AND CROSS-MOTION 
FOR SUMMARY JUDGMENT FOR PLAINTIFF 
Comes now the plaintiff, Ernestine Matthews, by and through her 
attorneys, and opposes the motions of the defendants for summary judg- 
ment because said defendants are not entitled toa judgment as a matter 
of law. | 
Further, plaintiff moves the Court to enter, pursuant to Rule 56 
of the Federal Rules of Civil Procedure, a summary judgment in plain- 
tiff's favor for the relief demanded in the Complaint on the ground that 
there is no genuine issue as to any material fact and plaintiff is entitled 
to a judgment as a matter of law. 
In support of this cross-motion plaintiff relies upon the pleadings, 
the transcript of the proceedings and the exhibits before the Bureau of 


Employees' Compensation, Department of Labor, filed herein, and the 


points and authorities filed herewith. | 
HOUSTON, WADDY, BRYANT & GARDNER 


by /s/ Joseph C. Waddy 
Larry C. Williams 
615 F Street, N,W. 
Washington 4, D.C. 
Attorneys for Plaintiff 


[Filed May 26, 1961] 


ORDER 


Upon consideration of the respective motions for summary judg- 
ment filed herein by plaintiff and by the defendants and after oral argu- 
ment by counsel,the court finds that there is no genuine issue as to any 
material fact and that defendants are entitled to judgment as a matter of 
law and it is this 26th day of May, 1961, | 
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ORDERED that plaintiff's motion for summary judgment be and 
the same hereby is denied, and it is 

FURTHER ORDERED that the motions of defendants for summary 
judgment be and the same hereby are granted, and it is 

FURTHER ORDERED that the complaint be and the same hereby 
is dismissed with prejudice. 


/s/ Matthew F. McGuire 
District Judge 


[Certificate of Service] 


[Filed June 13, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 13th day of June, 1961, that Ernestine 


Matthews hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 26th 
day of May, 1961 in favor of defendants, Theodore Britton, Deputy Com- 
missioner, Bureau of Employees' Compensation, Aldon Construction Co., 
Inc., and New Amsterdam Casualty Company, against said Ernestine 
Matthews. 

HOUSTON, WADDY, BRYANT & GARDNER 


by: /s/ Joseph C. Waddy 
Attorney for Plaintiff 
615 F Street, N. W. 
Washington 4, D.C. 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,498 


ERNESTINE MATTHEWS, 
Appellant, 


THEODORE BRITTON, et al., 


Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


JOSEPH C. WADDY 


615 F Street, N. W. 
Washington 4, D.C. 


Attorney for Appellant 
Of Counsel: 
WILLIAM C. GARDNER 
WILLIAM B. BRYANT 
LARRY C. WILLIAMS 


Washington, D.C. ROBERT 1. THIEL EX 3-0625 
Printer 


QUESTION PRESENTED 


Where an unmarried man and a married woman agreed to live 


together as husband and wife and, pursuant to said agreement, did so 

live continuously, openly and notoriously for approximately sixteen years, 
at the end of which period the woman's spouse was granted a divorce 
which, from being served with process that she deliberately ignored, she 
knew had been sued for, but did not know had been granted, and there- 
after the man and woman continued to live and cohabit together as husband 
and wife pursuant to their original agreement for approximately seven 


years, was a new agreement by the parties to be husband and wife after 
the removal of the impediment necessary to give rise to a valid common- 


law marriage ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS . 
SUMMARY OF ARGUMENT 


ARGUMENT 


1. The Evidence Establishes That The Relationship 
Existing Between Appellant And The Deceased Was 
At All Times Matrimonial ‘ . ‘ ‘ 


- Neither Knowledge of the Removal of the Impediment 
Nor a New Post-Removal Agreement Was Necessary 
To Give Rise To a Common-Law Marriage 


CONCLUSION . . nee 
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D.C. Code, 1951, Title 36, Sections 501, 502 . 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,498 


ERNESTINE MATTHEWS, 


Appellant, 


Vv. 


THEODORE BRITTON, et al., 
Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States District 
Court for the District of Columbia (1) granting appellees' motions for 
summary judgment, (2) denying appellant's cross-motion for summary 
judgment, and (3) dismissing appellant's complaint with prejudice, thus 
sustaining an order of appellee, Theodore Britton, Deputy Commissioner, 
Bureau of Employees Compensation, District of Columbia, ‘denying appel- 
lant's claim for death benefits under the District of Columbia Workmen's 
Compensation Act. | 
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The jurisdiction of this Court is invoked under the provisions of 
Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


On November 6, 1957, One Henry Matthew, an employee of Appel- 
lee, Aldon Construction Company, Inc., sustained injuries in the course 
of his employment which resulted in his death on November 17, 1957. 


On October 28, 1958, appellant, Ernestine Matthews, filed claim 
against the employer for death benefits under the District of Columbia 
Workmen's Compensation Act on account of the death of Henry Matthews, 
alleging that she was the surviving wife of the employee. A hearing was 
held before the Deputy Commissioner, appellee, Britton, who, on Decem- 
ber 2, 1960, filed an order in which he rejected appellant's claim upon 
his finding that appellant was not the surviving wife of the employee, 
Henry Matthews. 


The evidence before the Deputy Commissioner is summarized as 


follows: 


Approximately 25 years before the hearing, appellant and the de- 
ceased employee began living together at 8A M Street, Southwest, Wash- 
ington, D.C. They later moved to 41 Pierce Street, Northwest. At the 
beginning of the relationship she and the deceased agreed that he would 
come and live with her and they would live "as man and wife ...". He 
did come and live with her; she took the name of Matthews; and they thus 
lived together continuously until the time of Mr. Matthews’ death (JA. 
10). They slept in the same bed; had marital relations together; intro- 
duced one another and were known in the communities where they lived 
as husband and wife. They made bills and dealt with stores together and 
appellant "paid the bills and carried on the house like a wife should" 
(J.A. 10-a). Appellant testified that she constantly used the name 
‘Matthews from the time of first agreement .. ." and "I did and still do 


and will go down to my grave" (JA. 10-a). 


3 


At the time appellant and Matthews agreed to live together and until 
January 25, 1951, she had a husband, William H. Johnson, then living. 
She testified, however, that she did not consider Johnson as her husband 
but did consider the deceased as her husband. She was interrogated and 
made answers as follows: i 


"Q. You knew you were still a married woman, didn't you ? 


"A. Iwas married to Mr. Matthews. We was married but 
we didn't go through the ceremonies". (J.A. 15) 


and again: ''Mr. Johnson, I didn't consider him no 
no husband" (J.A. 15). 

Who did you consider as your husband, if anyone ? 
Henry Matthews" (J.A. 19). ... | 


"We just considered ourselves man and wife. We 
considered ourselves married except going through 
the ceremonies" (J.A. 33). 


"Q@. When you say you wanted each other, how did you 
want one another ? 


"A. As man and wife like we were" (J.A. 33). 


Appellant stated also that at the inception of the relationship the 
deceased said to her: "I am going to come and live with you, you and I 
as man and wife" (J.A. 10). She testified that although both she and Mr. 
Matthews were members of the Catholic faith and a Priest of that faith 
on more than one occasion came to see them about their relationship, 
they both refused to leave each other, and the deceased finally ",.. told 
the Father then that he was not going to leave, that I was his wife, and he 
was not going to leave his home and me" (J.A. 10-c). Appellant's testi- 
mony was not contradicted. In addition, three witnesses testified without 
contradiction that the deceased and appellant were known in the community 
where they lived as husband and wife. One of these witnesses stated that 
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she had known appetiant as "Mrs. Matthews for 25 or 30 years"; that she 
had lived with her on occasions and had seen mail addressed to the de- 
ceased and appellant as husband and wife; that after 1951, there was no 
change in the relationship between the parties and that they still referred 
to each other as husband and wife "clean up to his death" (J.A. 21, 22, 26). 
Another witness testified that she lived across the street from the parties 
and that, ‘Well, all I know that they were husband and wife, that is all I 


know they went by.” This same witness was in the Matthews home daily. 
She stated that they acted like husband and wife. She saw visitors to the 
home greet appellant as Mrs. Matthews and knew that others in the 
neighborhood regarded the parties as Mr. and Mrs. (J.A. 27). Stilla 
third witness testified that Mr. Matthews was introduced to her as 
Ernestine’s husband (J.A. 30, 31). 


There was also introduced into evidence before the Deputy Commis- 
sioner a furniture bill dated March 21, 1952, in the name of Mrs. Ernestine 
Matthews of 41 Pierce Street, Northwest (JA. 19). This address was of 
the home where the parties lived. In addition, two insurance policies each 
dated March 3, 1954, taken out on the life of Ernestine Matthews with 
Henry Matthews of the beneficiary, were introduced (J.A. 18). It is note- 
worthy that all three of these documents relate to a time subsequent to 
January 25, 1951, when William H. Johnson obtained his divorce from 
appellant. With respect to this divorce, appellant testified that she was 
served with process in the divorce proceeding and that when the Marshal 
handed her the divorce papers she asked him what steps she should take 
and was told that if she wished to contest, she would have to go to Court, 
but if she did not wish to contest she could just tear the papers up; that 
she did destroy the papers (J.A. 10, 10-c), and when she related the in- 
cident to the deceased, he responded by hugging and kissing her and say- 
ing "Well, that make you more my wife now than ever" (J.A. 10-c). 


All of the above evidence and testimony was uncontroverted. Neither 
the carrier nor the employer offered any testimony. On cross-examina- 


tion the carrier inquired of appellant as to whether she knew that since 
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both she and the deceased were Catholics the relationship between her 
and the deceased was characterized as "living in sin" under Catholic 
dogma (J.A. 16). She admitted that she knew that they were “living in sin" 
in the eyes of the church, but she also testified that this admission was 
solely in connection with her relation to the church and that in spite of 
the church situation she still considered herself and Mr. Matthews as 
husband and wife (J.A. 20). She stated further that after she and the de- 
ceased began living together as husband and wife she didn't practice the 
Catholic faith as she should "because the Catholic Church did not call for 
that and they don't believe in it and we loved each other. We was not 
going to give each other up" (J.A. 14); and "we just considered ourselves 
man and wife. We considered ourselves married except going through 
the ceremonies" (J.A. 15, 33). When asked by the Deputy Commissioner 
why she and the deceased did not go through a civil ceremony, appellant 
responded: 'Well, we wanted to stay in our church and we wanted each 
other" (J.A. 33). When asked how did they want one another, appellant 


replied "As man and wife like we were" (J.A. 33). 


The hearing before the Deputy Commissioner was held on Novem- 
ber 1, 1960. On December 2, 1960, the Deputy Commissioner found". . . 
that the relationship which existed between the claimant and the employee 
was meretricious in its inception and remained so until the employee's 
death" (J.A. 6), and concluded that "the claimant is not the surviving wife 
of the employee within the meaning of the District of Columbia Work- 
men's Compensation Act" (J.A. 7). | 


On January 3, 1961, appellant filed suit in the United States District 
Court to review and set aside the order of the Deputy Commissioner. 


The defendants, appellees herein, filed motions for summary judgment. 
Appellant filed a cross-motion for summary judgment in her favor. On 
May 26, 1961, the District Court entered its order granting the appellees' 
motions for summary judgment; denying appellant's motion, and dis- 
missing the complaint with prejudice. Appellant appeals from that order. 
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STATUTES INVOLVED 


Title 33, Chapter 18, United States Code, Section 901, et seq., cited 
as "Longshoremen's and Harbor Workers' Compensation Act," made 
applicable in the District of Columbia by Act of Congress approved May 
17, 1928 (45 Stat. L. 600) D. C. Code, 1951, Title 36, Sections 501, 502, 
referred to as the District of Columbia Workmen's Compensation Act. 


"Section 909 - Compensation for Death. 


If the injury causes death, the compensation shall... 
be payable in the amount and to or for the benefit of 
the persons following: 


"(b) If there be a surviving wife and no child of the deceased, 
to such surviving wife .. ." 


STATEMENT OF POINTS 
The Court below erred in: 
1. Granting appellees' motions for summary judgment. 


2. Denying appellant's motion for summary judgment. 


3. Dismissing appellant's complaint. 


SUMMARY OF ARGUMENT 


A matrimonial intent and relationship can exist between a man and 
a woman even though a known impediment to marriage exists as to one 
or both of the parties. 


All of the evidence in this case tended to establish such matri- 
monial intent and relationship; was positive, inherently probable, con- 
sistent, uncontradicted and not discredited. It therefore compelled a 
finding by the Deputy Commissioner that the relationship between dece- 
dent and appellant was matrimonial at all times. The order of the Dis- 
trict Court upholding the Deputy Commissioner's finding that the 
relationship of the parties as shown by the evidence was meretricious in 
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its inception and continued so until the employee's death is not supported 
by the evidence, but is contrary to the evidence, contrary to law, and 


erroneous. | 

Where parties live together as husband and wife tinder such circum- 
stances as would give rise to a common-law marriage if they were free 
to marry, and continue to live together under the same circumstances 
after the removal of the impediment to marriage, neither knowledge of 
the removal nor a new post-removal agreement to be husband and wife 


is necessary to give rise to a common-law marriage. 


| 
The case of United States Fidelity and Guaranty Co. v. Britton, 
106 U.S. App. D.C. 58 (1959) is distinguishable from the instant case. 


That case neither overrules nor weakens the authority of Thomas v. 


Murphy, 71 App. D.C. 69 (1939). 


ARGUMENT 


I 


THE EVIDENCE ESTABLISHES THAT THE RELATIONSHIP | 
EXISTING BETWEEN APPELLANT AND THE DECEASED WAS 
AT ALL TIMES MATRIMONIAL. 

| 


More than twenty years ago this Court determined that in this 


jurisdiction a matrimonial intent and relationship can exist between a 


man and a woman even though an impediment to marriage exists as to 

one or both of the parties and that this Court does not look with favor on 
the construction of a law which stigmatizes as meretricious a relation- 
ship which the parties intended as matrimonial if such construction is 
avoidable. Thomas v. Murphy, 71 App. D.C. 69 (1939). See also, Parrella 
v. Parrella, 74 App. D.C. 161 (1941). | 


The overwhelming and uncontroverted evidence in this case is that 
appellant and the deceased, Henry Matthews, intended to live and did in 
fact live together as husband and wife from the beginning of their rela- 
tionship until the time of his death. They expressly agreed to do so and 
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faithfully kept and reiterated same, even after pressure was applied upon 
them by a Priest of the Catholic Church of which they were members. 


At the hearing before the District Court, appellees contended that 
since appellant and the deceased were Catholics and knowingly “living 
in sin" in the eyes of their church the relationship was necessarily 
meretricious. Appellant submits that this contention is unsound and that 
the religion of the parties is irrelevant toa determination of the civil 
nature of their relationship. What may be meretricious in the eyes of 
the church is not necessarily meretricious under civil law. Common- 
law marriages may exist under civil law among Catholics as well as 
among Protestants and do exist wherever the necessary agreement and 
cohabitation are present. In addition, meretricious relationships con- 
stitute "living in sin" whatever the religious faith. The uncontradicted 
evidence in this case is that the plaintiff and the deceased deliberately 
chose and agreed to live together as husband and wife, notwithstanding 
the fact that they were "living in sin" in the eyes of the church. Further- 
more, even if no impediment had existed or if they had entered into a 
ceremonial marriage under civil law after Johnson obtained his divorce 
they nevertheless would have been "living in sin" in the eyes of the 
Catholic Church. Clearly the civil law in the District of Columbia is not 
to be applied in one manner as to adherents of one religious denomina- 


tion and in a different manner as to those of another. 


If the Deputy Commissioner considered the evidence in this case 


as incredible he should have so found (See Wimmer v. Hoage, 67 App. 
D.C. 128 (1937). Inasmuch as there is no such finding and the evidence 
was positive testimony, uncontradicted, and not inherently improbable, 


neither the Deputy Commissioner nor the District Court was free to dis- 
regard it. Stone v. Stone, 78 U.S. App. D.C. 5 (1943); Sarda v. Sarda, 
153 A. 2d 305 (1959). The Supreme Court of the United States has held 
that: 
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. where the testimony is all one way, and is not 

immaterial, irrelevant, improbable, inconsistent, contra- 

dicted, or discredited, such testimony cannot be disregarded 

or ignored by judge or jury, and if one or the other makes a 

finding which is contrary to such evidence, or which is not 

supported by it, an error results, for which the verdict or 

decision, if reviewable, must be set aside." Kelly v. , Jack- 

son, 6 Pet. 622, 631, 8 L. Ed. 523. 
So here the evidence concerning the intent and relationship of appellant 
and the deceased was all one way; was uncontradicted, probable, con- 
sistent and not discredited. Such evidence compelled a finding by the 
Deputy Commissioner that the relationship in question was matrimonial, 
and, therefore, the order of the District Court upholding the Deputy 
Commissioner's finding that the relationship was meretricious consti- 


tutes reversible error. | 
| 


II 


| 
NEITHER KNOWLEDGE OF THE REMOVAL OF THE IMPEDIMENT 
NOR A NEW POST-REMOVAL AGREEMENT WAS NECESSARY 
TO GIVE RISE TO A COMMON-LAW MARRIAGE, 


At the hearing before the District Court appellees edntended that 
before a valid common-law marriage could arise between appellant and 
the deceased it was necessary: (1) that appellant know that Johnson had 
obtained a divorce from her; and, (2) that she and the deceased enter 


into a new agreement to be husband and wife after the divorce. 


These contentions are also unsound. As pointed out above, this 
Court has held that a matrimonial intention can exist between a man and 
a woman where a known impediment to marriage exists as to one or both 
parties. Thomas v. Murphy, supra. It has held also that the removal of 
an impediment while the parties continue to live together as husband and 
wife gives rise to a common-law marriage. Thomas v. Murphy, supra; 
Parrella v. Parrella, 74 App. D.C. 161 (1941); McVicker v. McVicker, 
76 U.S. App. D.C. 208 (1942). See also, Travers v. Reinhardt, 205 U.S. 
423, 51 L. Ed. 865, affirming 25 App. D.C. 567. 
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Although appellant did not know that Johnson had obtained a 
divorce from her she did know that he had brought suit against her fora 
divorce; that she had been served with process and that she had done 
nothing to defend that action. In fact, she and the deceased were happy 
that he was getting it. Her testimony is that when she told the deceased 
of being served with divorce papers he responded by hugging and kissing 
her and saying "Well, that make you more my wife now than ever" (J.A. 
10-c). This reiteration of their agreement to live together as husband 
and wife presents a remarkably graphic and convincing demonstration 
of the continuing nature of the matrimonial intent of the parties ata 
significant time in their relationship. Thereafter, and up until the time 
of Henry Matthews' death - some seven years later - appellant and de- 
cedent faithfully kept their agreement - living together as husband and 
wife, demeaning themselves towards each other as such, and being re- 


ceived into society and being treated by their friends as such. 


In the Thomas case, supra, this Court expressly held that a matri- 


monial relationship can exist even though one or both of the parties know 
of the existence of the impediment, and where such circumstances do 
exist, no new agreement or evidence of change of intention is necessary 
after the removal of the impediment to give rise toa common-law 
marriage. This Court stated: 


"Since marriage is preferable to concubinage, this result 
seems socially sound. It is also logical. Where cohabita- 
tion was, at the outset, illicit from choice, because there 
was nothing to prevent a valid marriage, it is reasonable 
to require some evidence of a change of intention before 
finding a marriage; but where, as in the present case, mar- 
riage at the outset was impossible, there is no good reason 
for demanding such a change. The intent of plaintiff's 
parents may well have been, as the declaration alleges that 
it was, matrimonial from the first, although one or both of 
them knew that this intent could not at first be realized. 
We intend much that we cannot achieve.” 


Inasmuch as the intention of the parties with respect to their 
relationship remained matrimonial at all times, knowledge of the actual 
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removal of the impediment was not required to give rise to a valid 
common-law marriage. There could be no evidence of a, change of in- 
tention because there was no change. The original matrimonial intention 
and relationship continued to exist after the removal of the impediment 
and their continuing to live together as husband and wife thereafter 
caused that relationship to ripen into a common-law marriage. 


In sustaining the award of the Deputy Commissioner the District 
Court relied upon the recent case of United States Fidelity & Guaranty 
Company v. Britton, 106 U.S. App. D.C. 58 (1959). Appellant submits that 
the U.S. F. & G. case does not control the instant case. | In the first 
place, the instant case and the U.S. F. & G. case are completely dis- 
tinguishable on the facts. In the U.S. F. & G. case both parties were 
free to marry but the claimant testified that she thought she was legally 
married to another man and that so long as that man lived she did not 
intend to and would not consent or agree to enter into a common-law 
marriage with the decedent. Upon this testimony this Court held that 
there was no matrimonial intention on the part of the claimant at the out- 
set and that since the relationship was meretricious in its inception it 
would be considered to have the same character after the removal or the 
real or supposed impediment unless there was evidence iof a new agree- 
ment to be husband and wife made after such removal. Inasmuch as 
there was no such evidence this Court held that the common-law marriage 


did not arise. In the instant case, however, all of the testimony and evi- 
dence is to the effect that, notwithstanding the fact that appellant hada 
living, undivorced husband, the parties at the inception of their relation- 
ship intended and expressly agreed to live together as husband and wife. 
Thereafter, and pursuant to that agreement, they did so live together 
openly, notoriously, and deliberately, both before and after the removal 
of the impediment. Appellant testified repeatedly that the parties con- 
sidered themselves married, except for going through the ceremonies; 
that she considered Henry Matthews as her husband, and he considered 
her his wife. Furthermore, the U.S. F. & G. case cannot be considered 
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as either overruling or weakening the authority of the Thomas case, 


supra. On the contrary, it has the effect of re-affirming the Thomas 
doctrine but holding it inapplicable to the facts of that case. 


CONCLUSION 


On the basis of the foregoing, appellant respectfully submits that 
there was no evidence to sustain the Deputy Commissioner's finding that 
the relationship between appellant and the deceased was meretricious in 
its inception and remained so until the employee's death; that said find- 
ing is contrary to the evidence and to law, and that the District Court's 
order granting summary judgment to appelles; denying appellant's 
motion for summary judgment and dismissing her complaint was erro- 
neous and should be reversed by this Court. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellees, Aldon Construction Company, Inc. and 
New Amsterdam Casualty Company, the questions presented to this Court 


are: 


1. Is the finding by the Deputy Commissioner that the relationship 
between Appellant and the deceased employee supported by substantial 


evidence on the record considered as a whole? 


2. Does not a meretricious relationship entered into by parties, 
one of whom is legally incapable of marrying, continue as a meretricious 
relationship despite the removal of the impediment of the party previously 
married, where it appears that both believed the impediment to still exist 
and both had discussed marriage and concluded that they would continue 
in their relationship and thus continue to cohabit as man and wife without 


being man and wife ? 


3. Is it not necessary under the law of the District of Columbia to 
establish a valid common law marriage to show that the intent of the parties 
was matrimonial, that they were legally capable of entering into a mar- 
riage, and that they did in fact enter into an agreement in verba de prae- 


senti to be man and wife? | 


These Appellees respectfully submit that the answers to each of 


these questions should be in the affirmative. 


COUNTER STATEMENT OF CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


lL The Right of Review of a PODER Order 
And Limitations Thereon 


Il. An Effective Intent to Enter Into an Agreement 
In Verba De Praesenti to Establish a Common 
Law Marriage Was Not oes or 
Effectuated 


CONCLUSION 
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COUNTER STATEMENT OF CASE 


On June 4, 1919, the Appellant, then Ernestine F. Young, was 
married to William H. Johnson at St. Dominic's Priory by Reverend John 


Cowan (J.A. 11). Appellant was a Catholic but her husband was not(J.A.11,12). 


This was the first marriage for each of them (J.A. 12), Appellant and 
her husband, Johnson, lived together for 6 years, during which period of 
time there were separations and reunions (J.A.12). Commencing in 
1935, the Appellant started living with Henry Matthews (J.A. 12). At 
that time, she and the deceased were living on M Street, in Washington 
and the deceased was aware that the Appellant had been married previ- 
ously to Johnson ( J.A. 13). She then attended the St. Vincent dePaul 
Catholic Church and there practiced her faith. One of the priests from 
that Church visited Appellant at her home and explained to her that as 

a Catholic she could not live with Matthews and in Appellant's language, 
stated, "It is not right for you to be living like that, your religion don't 
call for it and you will have to separate." (J.A. 13). Approx imately 
three years after this relationship commenced between Appellant and 
decedent, they moved to 41 Pierce Street, N.W. and lived there from 

the late Thirties until the time of the death of the decedent on November 
17, 1957 (J.A. 13). Appellant denied that she had ever lived at 106 Pierce 
Street, N.W. and denied that she knew the family named Moore residing 
there (J.A. 13). , Once Appellant took up residence at the Pierce Street 
address, she attended Holy Redeemer Catholic Church, which she would 
attend sometime. She was unable to practice her faith like she should 
while living with the decedent, "because the Catholic Church did not call 
for that and they don't believe in it and we loved each other. We was 


not going to give each other up.” (J.A, 14), When asked as to whether, 


in view of this, she gave up her faith, Appellant responded, "I did not 

give it up but I just didn't attend church like I should." (J.A. 14). Ap- 
pellant stated she considered herself a Catholic. At sometime during 
her residence at Pierce Street, Appellant recalled that a United States 


1 The docket entries in the District Court, in Civil Action No. 4560-49, William 
H. Jobnson v. Ernestine F. Johnson, received in evidence by stipulation show per- 
sonal service of the Complaint for divorce upon Appellant at 106 Pierce St., N.W.; 
that a registered letter sent Appellant to this address by counsel appointed to de- 
fend her was returned to the sender and marked, "Not at this address. Moores 
live here." Appointed counsel also reported to the Court that he talked to the 
occupant at 106 Pierce St., Rosalie Moore, and was told that she did not know 
Appellant (J.A. 35). The Complaint filed in the divorce action sets forth Appel- 
lant's address as 106 Pierce St., N.W. 
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Marshal came to her home.” At that time, she didn't know whether John- 
son, her legal husband, was dead or alive and she had made no effort to 
find out. She did not consider herself married to Johnson but married 

to Matthews. She stated, referring to Matthews, the decedent, "We was 
married but we didn't go through the ceremonies." (J.A.15). She re- 
called that before Mr. Matthews died, a Marshal had brought her a Sum- 
mons for a divorce and allegedly stated to her, "If you want to fight it, 
appear in Court and if you don't want to fight it, tear it up," and Appel- 

lant says she toreitup(J.A.9,10). Atone point in cross examination, the 
following series of questions and answers appear in the record: (J.A. 15,16): 


. Do you know what bigamy is? Do you understand that word? 


. What, married twice, two living husbands? 
. Yes, | 

Mr. Johnson, I didn't consider him no husband. _ 
. Why didn't you consider him any husband? 


Because he was not, no more than we just -- we went 
through the ceremonies, that was all. He was not a hus- 
band. We just went through the ceremonies, that is all. 


. You lived with him as his wife five to six years, didn't 
you? 


. Yes, Itried to make a go of it, but I could not make a 
go of it. 


Q. So, because you couldn't make a go of the marriage, 
you didn't consider him a husband? 
i 


A. No, I didn't." | 


| 

Appellant testified that she told the decedent that William Johnson 
was applying for a divorce and she told him what the Marshal had said 
to her upon service of the Summons and at that point, the decedent hugged 


and kissed her and stated, "Well, that makes you more my wife now than 
ever." (J.A. 10). | 


2 District Court records show the divorce action was instituted on October 25, 
1949, allegedly personally served on Appellant on November 4, 1948, and the 
divorce granted on January 25, 1951. 
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Again, on cross examination of Appellant, this series of questions 


and answers appear in the record (J.A. 16): 


"Q. Well, at that time, in 1957, before his death, you did not 
know whether Mr. Johnson was still your legal husband, 
did you? 


. He wasn't no legal husband of mine. 

. Why do you say he was no legal husband of yours in 1957? 
. Because I didn't consider him none. 

. For the reasons that you just mentioned to me? 


. Yes, because he was unkind, he was cruel and jealous and 
I did not consider him no husband. 


. But at that time, in early 1957, before Mr. Matthews died, 
you still didn't know anything about the whereabouts of Mr. 
Johnson, is that right ? 


. No, I did not, I did not. 

. You didn't know what he was doing? 

. And I was not interested in what he was doing. 

. You didn't know whether he had gotten a divorce or not? 


. I did not know; that didn't worry me one bit. He never 
crossed my mind. 


. Well, did you in this same year, 1957, you said you didn't 
receive the sacraments. Did you ever go to confession? 


. No, I didn't go to confession then, no, because if I had 
went to confession, I would have had to tell what -- that 
I was living with Henry and I did not go to confession. 


. Well then, does that mean that you believed that you were 
living in sin? 


A. Yes, I was living in sin, yes. 
Q. That would be in the sin of adultery? 
A. Yes, that is right." 


Appellant did not know that her former husband, Johnson, had 
secured a final divorce until after the death of decedent, Matthews, at 
a time when she made application for social security benefits and went 
to the United States District Court to investigate what final action, if any, 
had been taken on Johnson's divorce suit (J-A.11). Appellant insisted 
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that from the very first moment of her relationship when she and the de- 
cedent commenced to live together in 1935, that she and decedent were 
man and wife (J.A. 20). Appellant produced Mrs. Mary Black as a witness, 
referred to in the Appellant's brief as the first of three witnesses to testi- 
fy (J.A. 21). It developed, on cross examination, that this witness knew 
Appellant's husband, William Johnson, and had seen him infrequently and 
had, on occasions, mentioned to Appellant that she saw Johnson (J.A. 24). 
This witness was also aware of the fact, according to her testimony, that 
Appellant was served the Summons in the divorce action (J .A. 23). She 


stated also that she had occasion to attend Sunday Mass and social func- 
tions at the Holy Redeemer Catholic Church with the Appellant and the de- 
cedent. She knew them to be parishioners, both practicing Catholics and 
members of the Holy Redeemer Catholic Church (JA. 25), 


A second witness, Madeline Elizabeth Holmes, whe testified she 
had known Ernestine Matthews for forty years and knew her to be going 
under the name of Matthews for about twenty years, testified also on cross 
examination that though she had worked with Appellant for about fifteen 
years, prior to Appellant moving to 41 Pierce Street, she never knew her 
last name, but only her first name, throughout that period (J.A. 29). She 
did not know whether Appellant was single or married during those years 
(J.A. 29). : 


A third witness, Mrs. Bernice Washington, came to know Appellant 
as Mrs. Matthews as a result of an introduction by Appellant's sister. Fol- 
lowing the death of Henry Matthews, she executed an affidavit with regard 
to her knowledge of Mr. and Mrs. Matthews at the request of Mrs. Matthews 
or her attorney (J.A. 31). She had learned from the same sister who had 
introduced her originally to Appellant , after the death of Henry Matthews, 
that Appellant and the decedent were never legally married (J.A. 32). 


Appellant was asked certain questions by the Deputy Commissioner 
at a later point in the hearing and responded as follows (J A. 33): 


6 
Let me understand you, Mrs. Matthews, why didn't 
you marry Henry Matthews? 


Why we didn't get married, because we couldn't be 
married with the religious service like our religion 
called for. 


Why didn't you get married in a civil ceremony ? 


Well, we wanted to stay in our church and we wanted 
each other.” 


SUMMARY OF ARGUMENT 


The appeal from a Compensation Order does not afford Appellant 
a trial de novo, nor does it permit of the reweighing of evidence. Substan- 
tial evidence on the record as a whole in support of the Deputy Commis- 


sioner’s findings dictates an affirmance. 


The relationship between Appellant and the deceased employee was 
meretricious in its inception. It continued as such throughout the lifetime 
of the deceased employee. The removal of the impediment to the marriage 
of the parties a few years prior to the death of the decedent did not effect 
a change in the relationship, even though there was evidence of cohabitation 
and reputation in the years subsequent to the removal of the impediment. 
The religious convictions of the parties preclude the necessary intent and 


agreement to effectuate a common law marriage. 


To live as husband and wife is clearly distinguishable from an agree- 
ment to be husband and wife. No common law marriage can exist where one 
of the parties is legally incapable of entering into such a marriage. The 
removal of an impediment to a marriage does not ipso facto change a mere- 
tricious relationship into a valid common law marriage, and in fact the re- 
lationship continues as it was where that was the express intent and desire 
of the parties. Canon law and/or religious convictions do not constitute the 
law of the land, but where the espousal of real convictions precludes a per- 


son from entering into an agreement to effectuate a common law marriage, 


then and to that extent those religious beliefs are relevant to the issue of 
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the nature of the relationship between the parties. The relationship lack- 


ing an agreement in verba de praesenti to be man and wife is unchanged 
| 
by the removal of an impediment. 


| 
ARGUMENT 


I 


THE RIGHT OF REVIEW OF A COMPENSATION 
ORDER AND LIMITATIONS THEREON 
Review of a Compensation Order, as is sought here, is governed by 
familiar guide posts prescribed by the Supreme Court of the United States 
and this Court. In this proceeding, the decision of this Court is to be pred- 
icated upon the record and the Appellant is not afforded the opportunity of 
a trial de novo. In fact, it is Appellant's burden to show that the evidence 
before the Deputy Commissioner does not support the Compensation Order 
complained of. The findings of fact of the Deputy Commissioner are pre- 
sumed to be correct and are to be accepted unless they are unsupported by 
substantial evidence on the record considered as a whole. O'Leary v. 
Brown-Pacific-Maxon, Inc., 340 U.S. 504, 71 Sup. Ct. 470 : 95° L.Ed 483; 
U.S. Fidelity and Guaranty Co. v. Britton, 88 U.S. App. D.C. 293, 188 F.2d 
674; Anderson v. Hoage, 63 App. D.C. 169, 70 F.2d 773. 


Logical deductions and inferences which are drawn by the Deputy 
Commissioner from the evidence should be taken as established facts and 
are not judicially reviewable. Even where the evidence permits conflict- 
ing inferences, the inference drawn by the Deputy Commissioner is not 
subject to review and will not be reweighed. O'Leary v. Brown-Pacific- 
Maxon, Inc., cited supra. ! 
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AN EFFECTIVE INTENT TO ENTER INTO AN AGREE- 

MENT AND AN AGREEMENT IN VERBA DE PRAESENTI 

TO ESTABLISH A COMMON-LAW MARRIAGE WAS NOT 

CONTEMPLATED OR EFFECTUATED 

The sole issue before the Deputy Commissioner in this compensa- 

tion case is whether the Appellant was the surviving wife of the deceased 
employee within the meaning of the District of Columbia Workmen's Com- 
pensation Act. The Deputy Commissioner found, as a matter of fact, that 
the relationship which existed between Appellant and the deceased employee 
was meretricious in its inception and remained so until the employee's 
death and that therefore Appellant was not the surviving wife. The Appellant 
contends, as these Appellees understand her position, that she was the com- 
mon-law widow of the deceased employee. Appellant urges in her brief that 
the relationship existing was at all times matrimonial and states in her 
brief, ''More than twenty years ago this Court determined that in this juris- 
diction a matrimonial intent and relationship can exist between a man and 
a woman even though an impediment to marriage exists as to one or both of 
the parties and that this Court does not look with favor on the construction 
of a law which stigmatizes as meretricious a relationship which the parties 
intended as matrimonial if such construction is avoidable." In support of 
this statement, Appellant cites Thomas V. Murphy, 71 App. D.C. 69, 107 
F.2d 268 and Parrella v. Parrella, 74 App. D.C. 161, 120 F.2d 728. It is 
respectfully submitted that Appellees believe that Appellant's reliance upon 


these two cases is misplaced. In Parrella v. Parrella, cited supra, the 


Court, at page 161 of its opinion, stated: 


"Following the hearing of the cause, the District 
Court found that appellee Antonietta and one Thomas 
Scandone lived together as husband and wife prior to 
1924; in December, 1931, she married appellant Antonio; 
the lapse of time and circumstances between 1924 and 
1931 were such as to justify the belief that Thomas 
Scandone was dead; at the time of the marriage in 1931 
she did not know there was an impediment to her mar- 
riage; there was no evidence to show that appellant had 
any knowledge of an impediment until his separation 


g | 
| 
"from appellee in August , 1937; domestic infelicity and 
not knowledge of a living spouse caused appellant to 
desert appellee at that time; Thomas Scandone died, in 
New Jersey, during February, 1932; appellant and appel- 
lee lived together, in the District of Columbia, as husband 
and wife, after the removal of the impediment in 1932, 
and until August , 1937; the intention of appellant and ap- 
pellee was matrimonial and not meretricious. And, the 
District Court held that under the circumstances a com- 
mon law marriage occurred between the parties by rea- 
son of their living together as husband and wife, following 
the removal of the impediment." 


The recitation of these facts clearly distinguish the decision of the 
Court from the facts at hand. First and foremost, in the Parrella case, it 
is specifically stated that neither party had any reason to believe that an 
impediment to their marriage existed, whereas in the instant matter before 
this Court, it is equally clear that both parties, Appellant and the deceased 
employee, knew of an impediment to marriage and as will be later demon- 
strated, did not in fact, either before or after the removal of the impedi- 
ment, truly entertain the necessary intent to be husband and wife. 


In Thomas v. Murphy, cited supra, the Court was confronted, in an 
action of ejectment and a ruling thereon resulting from a demurrer filed to 
a Declaration, with the question of the legitimacy of a child. Appellant 
quotes in her brief from a portion of the decision of this Court in Thomas 
v. Murphy but the extracted portion is not fully expressive of the Court's 
view, which is contained in sentences preceding and subsequent to the quoted 
portion. It seems to Appellee that it is important to note, as the Court did 
in reciting the facts, that the father, subsequent to the removal of the im- 
pediment to his marriage, "acknowledged Plaintiff as his child.” Then the 
Court stated in its opinion: 

"If William and Elizabeth had both been competent 

to marry in 1904, a common-law marriage between them 

would have occurred then. William's marriage to! Harriet 

was terminated by divorce in 1918. He and Elizabeth con- 

tinued to live as husband and wife. It has been widely held 

that the removal of an impediment while parties continue to 


live together as husband and wife gives rise to a common- 
law marriage. An analogous case is Travers v. Reinhardt, 
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"in which this court and the Supreme Court held that 
parties who lived as husband and wife in Maryland, 
where common-law marriage was not permitted, and 
then in New Jersey where it was permitted, were valid- 
ly married in New Jersey. Commonly the removed 
impediment consists, as it does in the present case, of 
the previous marriage of one of the parties. Cases 
where, as here, one or both of the parties knew of the 
impediment, have sometimes been treated as exceptions 
to the general rule that the mere removal of the impedi- 
ment, with continued cohabitation, results in a common- 
law marraige; on the theory that the original intent was 
meretricious , and evidence of a changed intent is there- 
fore necessary. But the general rule, which finds a com- 
mon-law marriage upon the removal of the impediment, 
has sometimes been applied though one or both of the 
parties knew of the impediment. Since marriage is pre- 
ferable to concubinage, this result seems socially sound. 
It is also logical. Where cohabitation was, at the outset, 
illicit from choice, because there was nothing to prevent 
a valid marriage, it is reasonable to require some evidence 
of a change of intention before finding a marriage; but 
where, as in the present case, marriage at the outset was 
impossible, there is no good reason for demanding such a 
change. ‘The intent of plaintiff's parents may well have been, 
as the declaration alleges that it was, matrimonial from the 
first, although one or both of them knew that this intent 
could not at first be realized. We intend much that we can- 
not achieve. It may be supposed ‘that the parties intended 
matrimony as soon as they lawfully could, and by their con- 
tinued conduct after the removal of the impediment actually 
married by agreement.’ " 


Appellee again proposes that there are several points of distinction 


between the case before this Court now and the case of Thomas v. Murphy. 
Again, first and foremost, as will be later demonstrated, it is urged that 
the evidence in this record does not reflect that Appellant and the deceased 


employee ever did entertain an intent to be husband and wife. Furthermore, 
supposition on the part of the Court as to the intendment of the parties or 
assumption as to an agreement by the parties subsequent to the removal 

of an impediment to their marriage, warranted and justified in the instance 
of an effort to stigmatize a child with illegitimacy, is not to be indulged in 
in the instance of an effort to establish a status of widowhood for the pur- 


pose of successfully prosecuting a workmen's compensation claim. 
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It is quite apparent from the record that at the outget of their re- 
lationship, Appellant and the deceased employee were unable to enter into 
a lawful marriage. Appellant had a living undivorced spouse, who she pro- 
poses to dismiss completely from the picture by reciting that he was not 
her husband because he was unkind and cruel. The deceased employee knew 
of this preexisting marriage and that Appellant was still the lawful wife of 
Mr. Johnson. Both Appellant and the deceased professed to be members 
of the Catholic faith. Parenthetically, at this point, it might be felt that in- 
jection of the religious convictions of parties to litigation is neither rele- 
vant nor tasteful, yet it is believed that this case, because of the contention 
of the existence of a valid common-law marriage, would constitute an ex- 
ception. It is of course not suggested by Appellees that canon law, the dogma 
of the Roman Catholic Church or that the religious convictions of the parties 
dictate , as suggested by Appellant in her brief to be the contention of Appel- 
lees, where she argues that, "Civil law in the District of Columbia is not 
to be applied in one manner as to adherence of one religious denomination 
and in a different manner as to those of another." | 


In the case of U.S. Fidelity and Guaranty Co.,a corporation, v. 
Theodore Britton, 106 U.S. App. D.C. 58, 269 F.2d 249, this Court reviewed, 


again in a workmen's compensation case, the general subject matter of 


common-law marriages in the District of Columbia and quoting from an 
earlier decision of the Court in Hoage v. Murch Bros. Const. Co., 60 App. 
D.C. 218, 50 F.2d 983, the Court stated at page 60: | 


"* * * An agreement between a man and woman per 
verba de praesenti to be husband and wife, consummated 
by cohabitation as husband and wife, constitutes a valid 
marriage * * *,"" This assumes, of course, that both parties 
are legally and physically capable of entering into the mar- 
riage relationship. So, whatever the rule may be elsewhere, 
in the District of Columbia it is that when a man and woman 
who are legally capable of entering into the marriage rela- 
tion mutually agree, in words of the present tense, to be 
husband and wife, and consummate their agreement by co- 
habiting as husband and wife, a common-law marriage re- 
sults. 
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"Thus, this court has followed the general rule that 
it is essential to the validity of a common-law marriage 
that parties legally capable of entering into that relation- 
ship mutually consent or agree to do so, but has added 
another essential, -- that the agreement must be consum- 
mated by cohabitation if it is to result in marriage. 


"Obviously , these essentials must be proved in order 
to show a valid common-law marriage. Certainly mere 
cohabitation is not enough, even if reputation be added to 
it. It must at least appear that the parties cohabited as 
husband and wife in good faith, that is, that the cohabita- 
tion followed an express mutual agreement to be husband 
and wife. The best evidence of an express agreement is 
the testimony of the parties. If neither is available as a 
witness, however, proof of cohabitation and general reputa- 
tion as a married couple might, in some circumstances, 
be sufficient to warrant an inference of marriage by con- 
sent. But, when one of the parties to the alleged marriage 
asserts its existence but either denies or fails to say there 
was mutual consent or agreement, then mere cohabitation, 
even though followed by reputation, will not justify an in- 
ference of mutual consent or agreement to be married." 


The Court continued in its opinion, at page 62, and stated: 


‘As both were legally free to marry had they chosen 
to take that step, and as mutual consent or agreement was 
admittedly lacking, their cohabitation was meretricious at 
its outset in 1945 and continued so at least until October 
10, 1952. Cohabitation which was meretricious in its in- 
ception is considered to have the same character through- 
out its continuance after the removal of a real or supposed 
impediment. Cohabitation continued thereafter could not 
ripen into a common-law marriage unless it was pursuant 
to a mutual consent or agreement to become husband and 
wife made after the removal of what she supposed was a 
barrier. 


"The question then is whether the evidence as a whole 
shows that, after October 10, 1952, Grayson and Willie Lee 
mutually consented or agreed to the formation of a common- 
law marriage. The mere continuance of the originally mere- 
tricious cohabitation did not give rise to an inference that 
Willie Lee and Grayson definitely mutually agreed, after 
Harry Lee's death, to be husband and wife." 


13 


The evidence before the Deputy Commissioner, at best, showed that 
Appellant and the deceased employee, approximately 25 years before his 
death, agreed to live as man and wife but not to be man and wife. This ob- 
servation is predicated upon the following. Both possessed full knowledge 
that Appellant could not enter into any marriage because of a living un- 
divorced spouse. Both professed to be members of a religious faith whose 
dogma, as stipulated to, prohibits remarriage even where a divorce has 
been obtained under civil law. Appellant herself testified that throughout 
the 25 years of her cohabitation with the deceased employee, she continued 
to profess her faith and to attend the Catholic Church though she did not 
fully participate in all of the functions of her religion. She said that she 
realized under these circumstances she was living in adultery. She had 
completely dismissed, in her own mind and concern, any thought respecting 
her husband, William Johnson, neither knowing of his whereabouts or ac- 
tivities nor caring about same because of his previous conduct towards her. 
She didn't know whether he had secured a divorce or not and didn't care. 
She, of course, understood the meaning of the term "bigamy" but since she 
didn't consider Johnson her husband for the reasons mentioned, this resolved 
that problem apparently in her own mind. At one point in her testimony, 
in response to questions propounded by the Deputy Commissioner, Appellant 
clearly indicated the lack of the necessary intent and agreement which are 
such essential elements of a common-law marriage. At this point, Appellant 
indicated that she and the decedent had discussed being married in a civil 
ceremony and that the conclusion of the parties was that they would be mar- 
ried in a religious service but no inquiry was made with respect to that type 
of ceremony because both knew that they could not be married in their 
Church, as succinctly stated by Appellant, ''We wanted to stay in our Church 


and we wanted each other." | 


The profession of Catholicism by Appellant and the contention that 
her relationship with the deceased employee was that of a partner in a valid 


common-law marriage are completely inconsistent, as demonstrated by her 
own testimony. The inconsistencies of the contentions demonstrate the lack 
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of an agreement between a man and a woman per verba de praesenti to be 
husband and wife. 


It is known from the record that on January 25, 1951, William John- 
son obtained a final decree of divorce from Appellant. This was unknown 
to the deceased employee throughout his lifetime and unknown to Appellant 
until after the death of the deceased employee. It follows that in the six- 
year period after William Johnson obtained his divorce, in the minds of 
Appellant and the deceased employee, there not only existed an impediment 
to marriage by them by reason of their religious convictions but also an 
impediment by reason of their belief that Appellant still had a lawful un- 
divorced spouse. Some moment is made by Appellant of a contention that 
she was served with a summons and complaint in a divorce action instituted 
by William Johnson. Assuming that service was effected upon Appellant, as 
she claims, though to say the least, the records of the District Court might 
well create some doubt upon this assertion, the expressions voiced at that 
time by Appellant and the deceased employee do not measure up to an agree- 
ment as defined in the decisions of this Court to enter into a common-law 
marriage and what's more, the parties, as of the time of such expression, 
were not legally capable of entering into a marriage relationship. 


Amongst the authorities referred to by this Court in its decision in 
U.S. Fidelity and Guaranty Co. v. Britton, cited supra, is the case of Pierce 
v. Pierce, 355 Pa. 175, 49 A.2d 346. This case clearly illustrates the cau- 
tion to be exercised in the examination of a contention of the existence of a 
common-law marriage. The Court had found that the relationship at its 
inception was meretricious and that after the passage of several years, the 
parties were married but that this marriage was void because one of the 


parties was already married. Subsequently, this impediment was removed 


by a divorce and the parties continued to live together for 17 years. There 
was testimony by the wife that after her husband discovered her divorce he 
came home and said, "I will take you for my wife." The lower Court re- 
fused to accept this as credible testimony. In the Appellate Court, it was 
held that even if such statement was made, there still was no common-law 
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marriage inasmuch as the words used were in futuro and not in praesenti. 
Certainly there can be no question but that cohabitation and reputation alone 
are insufficient to establish a valid common-law marriage. The evidence 
in this case certainly afforded the Deputy Commissioner the right to con- 
clude that there was no more than cohabitation and reputation demonstrated 
by the record. The evidence clearly showed that at no time during the life- 
time of decedent did Appellant believe that she was legally capable of enter- 
ing into a marriage; that though she discussed marriage with the deceased 
employee, they ruled out both a civil ceremony and a religious ceremony 
because of their belief, in later years actually false, that she had a living 
undivorced spouse and the latter ceremony because her Church would not 
solemnize such a marriage. As a consequence, the Appellant and the de- 
cedent simply decided to continue their relationship as it existed and in that 
way they accomplished their desires, as expressed by Appellant, "We wanted 
to stay in our Church and we wanted each other." 
Thus did Appellant and decedent live as man and wie without being 
man and wife. | 
| 
CONCLUSION | 
WHEREFORE, it is respectfully submitted that this Court should 


affirm the action of the lower Court in granting to Appellees summary judg- 
ment and dismissing the complaint. | 


Respectfully submitted, 


WILLIAM E, STEWART, JR. 
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STATEMENT OF QUESTION PRESENTED 
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tion presented is whether the record, considered as a whole, sup- 
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BRIEF FOR APPELLEE BRITTON 


STATEMENT OF THE CASE 


This cause arose upon a complaint to review and set aside 
as not in accordance with law a compensation order filed on De- 
cecber 2, 1960 by Theodore Britton, Deputy Commissioner, 
Bureau of Employees’ Compensation, United States Depart- 
ment of Labor, in which order the deputy commissioner re- 
jected the claim for compensation (death benefits) filed by ap- 
pellant, plaintiff below and hereinafter called “claimant”, as 
the alleged surviving wife of Henry Matthews, hereinafter 
called “employee” or “deceased”. The deputy commissioner 
rejected the claim upon the ground that claimant was not the 
surviving wife of the employee. 

The said order was issued pursuant to the provisions of the 
Longshoremen’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat. 1424, 33 U.S.C. Sec. 901 e¢ seq., as made 
applicable to the District of Columbia by the Act of May 17, 
1928, 45 Stat. 600, D.C. Code 36-501. 
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The court below granted the respective motions of the deputy 
commissioner and of the employer and carrier for summary 
judgment upon review of the record and dismissed the action. 
This appeal followed. 


THE COMPENSATION ORDER 


The compensation order complained of reads in pertinent 
part as follows: 


1. That on November 6, 1957, Henry Matthews, 
hereinafter referred to as “employee,” was in the employ 
of the employer above named, whose address is Wood- 
ward Building, Washington, District of Columbia; that 
the employer was subject to the provisions of an Act of 
Congress approved May 17, 1928, entitled, “An Act to 
provide compensation for disability or death resulting 
from injury to employees in certain employments in 
the District of Columbia, and for other purposes”; that 
the liability of the employer for compensation under 
the said Act was insured by the New Amsterdam 
Casualty Company; 

2. That on the said day the employee herein, while 
performing services for the employer as a laborer and 
handy man, sustained personal injury when an incinera- 
tor backfired, as a consequence of which he suffered 
trauma including burns of the face and chest and in- 
jury to the lungs caused by the inhalation of smoke, hot 
gases, and flames, followed by tracheo-bronchitis and 
bronchial pneumonia which resulted in his death on 
November 17, 1957; 


* * * * * 


9. That on October 28, 1958, Ernestine Johnson 
(Matthews) filed claim against the employer for death 
benefits under the District of Columbia Workmen’s 
Compensation Act on account of the death of the em- 
ployee, alleging that she is the surviving wife of the 
employee; : 

10. That the claimant, who was born on July 2, 1896, 
was married to one William H. Johnson on June 4, 1919; 
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that in 1925, approximately six years after they were 
married, the claimant and the said William H. Johnson 
separated ; that in 1935, approximately twenty-five years 
prior io this time, while she was still legally married to 
the said William H. Johnson, the claimant and the em- 
ployee herein agreed to live together and the employee 
took up residence with the claimant; that thereafter, 
on January 25, 1951, approximately sixteen years after 
the claimant and the employee began to live together, as 
found above, the said William H. Johnson was granted a 
divorce from the claimant; that although the claimant 
was summoned to court in connection with the divorce 
proceeding, as found above,.she failed to respond to the 
said summons and she remained ignorant of the fact that 
her husband had been granted a divorce from her until 
after the death of the employee herein on November 17, 
1957, as found above; thatthe claimant and the em- 
ployee discussed marriage and they decided that they 
would not go through a marriage ceremony; that the re- 
lationship which existed between the claimant and the 
employee was meretricious in its inception and remained 
so until the employee’s death ; 

11. That the claimant is not the surviving wife of the 
employee within the meaning of the District of Colum- 
bia Workmen’s Compensation Act. 

Upon the foregoing findings of fact, it is ordered 
by the Deputy Commissioner that the claim of Ernestine 
Johnson (Matthews) for death benefits be and the same 
hereby is REJECTED for the following reason: 

1. That the claimant is not the surviving wife of the 
employee within the meaning of the District of Colum- 
bia Workmen’s Compensation Act. 


THE EVIDENCE 


At the hearing before the deputy commissioner on Novem- 
ber 1, 1960, the claimant testified to the effect that some 25 
years ago (1935), without any formal ceremoney, she and 
Henry Matthews, the deceased, started to live together in the 
District of Columbia as man and wife, that she was still living 
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with the deceased in the District of Columbia at the time of 
his death in November of 1957, and that they had introduced 
each other and been known to their friends as husband and 
wife (Transcript,” pages 7-10, 13; JA9-10%3, However, 
claimant testified that at the time she began living with the 
deceased she was married to one William Johnson (T. 6, 31; 
JA -4_). She testified that while living with the deceased 
she was served with divorce papers (1949) in an action filed 
by Johnson, but never entered any appearance (T. 10-13; 
JA!0(@)(©) According to her testimony, the first she knew 
that Johnson had obtained a divorce was after the death of 
the deceased (T. 22, 32; JA44th). She testified that she 
was not interested in finding out about the divorce (T. 40; 
JA £4). When the deceased and the claimant started living 
together, he knew she was still married to Johnson (T. 26; 
JA13_). They both therefore realized that their status was 
not that of marriage at the time they began to live together. 

There was no evidence in the record to show that the parties 
ever entered into a new agreement of marriage after Johnson’s 
divorce. (The existence of that divorce, as noted above, was 
actually unknown.) 


SUMMARY OF ARGUMENT 


At the time claimant and the deceased employee com- 
menced living together in 1935, the former was legally mar- 
ried to another man. The parties, who were then aware of 
the existence of this impediment to a valid marital relation- 
ship between themselves, decided not to go through with a 
marriage ceremony. They, however, lived together as hus- 
band and wife and continued to live together until the 
employee’s death in 1957. Although claimant’s husband pro- 
cured a divorce in 1951, no affirmative evidence was adduced 
to show that following removal of the impediment, the parties 
entered into any new marital agreement. Accordingly, the 
deputy commissioner concluded that the relationship of the 
claimant and the deceased was meretricious in its inception 


*Transcript and T refer to the typewritten transcript of testimony taken 
before the deputy commissioner. 
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and that it continued to remain so until the employee died. 
United’ States. Fidelity & Guaranty Co. v: Britton, 106 US. 
App. D:C. 58, 269 F. 2d 249 (1959). 


ARGUMENT 


L Record supports finding that claimant was not the surviv- 
ing wife of the deceased employee 


A. Applicable standards 


Before referring to the record which, in our opinion, sup- 
ports the finding complained of, it may be appropriate to 
invite attention to the following principles of workmen’s 
compensation law which appears to be applicable to this case: 

The burden is on the plaintiff to show that the evidence 
before the deputy commissioner does not support the com- 
pensation order complained of; Mississippi Shipping Co. v. 
Henderson, 231 F. 2d 457 (C.A. 5, 1956) ; Lumber Mutual Cas. 
Ins. Co. v. O’Keefe, 117 F. Supp. 876 (N.Y. 1954); Eastern 
S.S. Lines v. Monahan, 26 F. Supp. 944 (D. Me. 1939), affd. 
110 F. 2d 840 (1940); Gulf Oil Corporation v. McManigal, 
49 F. Supp. 75 (D. W. Va. 1943). 

The findings of fact of the deputy commissioner are pre- 
sumed to be correct: Anderson v. Hoage, 63 App. D.C. 169, 70 
F. 2d 773 (1984); Burley Welding Works v. Lawson, 141 F. 2d 
964 (C.A.5, 1944). 

‘The findings of fact of the deputy commissioner are to be ac- 
cepted unless they are unsupported by substantial evidence 
on the record considered as a whole: O’Leary v. Brown-Pacific- 
Mazon, Inc., 340 U.S. 504 (1951); Voris v. Eikel, 346 US. 
328 (1953); United States Fidelity & Guaranty Co. v. Britton, 
88 US. App. D.C. 293, 188 F. 2d 674 (1951). 

Logical deductions and inferences which are drawn by the 
deputy commissioner from the evidence should be taken as es- 
tablished facts and are not judicially reviewable: O’Leary v. 
Brown-Pacific-Mazon, Inc., 340 US. 504 (1951) ; Del Vecchio 
v. Bowers, 296: U.S. 280 (1935); Cardillo v. Liberty Mutual 
Ins. Co., 330 U.S. 469 (1947). 

Even if the evidence permits conflicting inferences, the in- 
ference drawn by the deputy commissioner is not subject to 
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review and will not be reweighed: South Chicago Coal & Dock 
Co. v. Bassett, 309 US. 251 (1940); Del Vecchio v. Bowers, 
296 U.S. 280 (1935) ; Parker v. Motor Boat Sales, Inc., 314US. 
244 (1941); Cardillo v. Liberty Mutual Ins. Co., 330 US. 469 
(1947); O'Leary v. Brown-Pacific-Mazon, Inc., 340 US. 504 
(1951); Phoenix Assurance Company of New York v. Brit- 
ton, —— U.S. App. D.C. ——, 289 F. 2d 784 (1961). 


B. Discussion 


Although common-law marriages are recognized in the Dis- 
trict of Columbia (Hoage v. Murch Bros. Construction Co., 60 
App. D.C. 218, 50 F. 2d 983 (1931)), the deputy commissioner 
concluded that no such marriage existed here. In view of 
claimant’s admission that she and deceased discussed marriage 
and decided not to go through with a marriage ceremony, the 
deputy commissioner found their relationship to have been 
“meretricious in its inception and remained so until the em- 
ployee’s death”. See United States Fidelity & Guaranty Co. v. 
Britton, 106 U.S. App. D.C. 58, 269 F. 2d 249 (1959). 

In the last-cited case, the claimant, who was allegedly the 
common-law widow of the deceased employee, mistakenly 


thought she was married to another man when, in fact, she was 
not because of his earlier existing marriage. After his death, 
the employee and the claimant took no new steps to change the 
relationship from what it had been. Holding in these circum- 
stances that the relationship was “meretricious at its outset” 
and that the claimant was not the employee’s surviving wife 
when he subsequently died, the court stated: 


* * * Cohabitation which was meretricious in its in- 
ception is considered to have the same character 
throughout its continuance after the removal of a real 
or supposed impediment. Cohabitation continued 
thereafter could not ripen into a common-law marriage 
unless it was pursuant to a mutual consent or agree- 
ment to become husband and wife made after the re- 
removal of what she supposed was a barrier. 

The question then is whether the evidence as a whole 
shows that after October 10, 1952 [the date of death of 
claimant’s supposed earlier “spouse”], Grayson [the 
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employee] and Willie’ Lee°[the claimant] mutually 
consented or agreed to the formation of a common-law 
marriage. The mere continuance of the originally 
meretricious cohabitation did not give rise to an. tn- 
ference that [the parties] definitely mutually agreed 
after [that death] to be husband and wife. Nor is 
there any evidence to that effect. (106 U.S. App. D.C. 
at 63, 269 Fed. at 254; emphasis supplied.) 


In the instant case the impediment to a valid common-law 
marriage between the claimant and the employee was not sup- 
posed, but real; and it endured until 1951 when claimant’s 
husband procured a divorce. Absend affirmative evidence of 
@ new marital agreement of the parties themselves which took 
place after that date to overcome the original meretricious 
relationship, mere evidence of cohabitation and reputation 
alone could not imbue that relationship with validity in law. 
United States Fidelity & Guaranty Co. v. Britton, supra. 

We interpret United States Fidelity & Guaranty Co. v. 
Britton, supra, 106 U.S. App. D.C. 58, as holding that to con- 
stitute a common-law marriage in the District of Columbia 
there must be an express agreement to marry (followed by co- 
habitation) and that proof of cohabitation and reputation 
alone are not sufficient if one of the parties “is available as a 
witness”. We further interpret United States Fidelity & 
Guaranty Co. v. Britton to hold that an agreement to live as 
husband and wife, where either party has a living spouse by a 
previous undissolved marriage, is not such an agreement. This 
Court in the United States Fidelity & Guaranty Co. case, 
supra, held that a person who had a living spouse and who 
testified that she knew she could not have two husbands did 
not “intend” to marry the second husband and hence that it 
was & meretricious relationship and could not ripen into a 
marriage upon removal of the impediment... The deputy com- 
missioner apparently felt. compelled by the above decision to 
find that the cohabitation was meretricious in its inception 
and that it was not within his authority to determine as a 
factual matter whether there was an “intention” to be married 
from the start. 


CONCLUEION 


In view of the above, it is respectfully submitted that the 
compensation order complained of is in accordance with law 
and that the judgment of the court below sustaining it was 
proper and should be affirmed. 

Davin C. ACHESON, 
United States Attorney, 
NatrHan J. Pavison, 
Assistant United States Attorney, 
Attorney for Appellee Britton. 


Attorney, 
U.S. Department of Labor, 
-Of Counsel. 
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PETITION FOR REHEARING EN BANC 


| 
Come now the Appellees, New Amsterdam Casualty Company 
and Aldon Construction Company, Inc., and petition this Court for a rehear- 
ing of this case before the full Bench of this Court for the following reasons: 
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A DIVISION OF THIS COURT HAS DECIDED THIS 
CASE CONTRARY TO A RECENT DECISION BY 
ANOTHER PANEL OF THIS COURT, IN EFFECT 
OVERRULING THE LATTER DECISION, WHILE 
MAINTAINING THAT THE TWO ARE COMPATIBLE, 
WHICH THEY ARE NOT 


The problem which confronted the Court in the case at bar is 
whether Appellant was entitled to benefits under the Workmen's Com- 
pensation Act as the widow of the deceased employee of Appellee Aldon 
Construction Company, Inc., whose insurer is New Amsterdam Casualty 
Company. The Deputy Commissioner denied such benefits to Appellant, 
finding that Appellant and the deceased employee had during his lifetime, 

"| Discussed marriage and they decided that they 
would not go through with a marriage ceremony, that 
the relationship which existed between the Claimant 


and the employee was meretricious in its inception 
and remained so until employee's death; 


That the Claimant is not the surviving wife of 
the employee within the meaning of the District of 
Columbia Workmen's Compensation Act.” 
The evidence before the Deputy Commissioner, at best, showed that 


Appellant and the deceased employee, approximately 25 years before his 


death, agreed to live as man and wife but not to be man and wife. This 


observation is predicated upon the following. Both possessed full knowl- 
edge that Appellant could not enter into any marriage because of a living 
undivorced spouse. Both professed to be members of a religious faith 
whose dogma, as Stipulated to, prohibits remarriage even where a divorce 
has been obtained under civil law. Appellant herself testified that through- 
out the 25 years of her cohabitation with the deceased employee, she con- 
tinued to profess her faith and to attend the Catholic Church though she 
did not fully participate in all of the functions of her religion. She said 
that she realized under these circumtances she was living in adultery. 

She had completely dismissed, in her own mind and concern, any thought 
respecting her husband, William Johnson, neither knowing of his where- 


abouts or activities nor caring about same because of his previous conduct 
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towards her. She didn't know whether he had secured a divorce or not 
and didn't care. She, of course, understood the meaning of the term "biga- 
my" but since. she didn't consider Johnson her husband for the reasons 
mentioned, this resolved that problem apparently in her own mind. At 
one point in her testimony, in response to questions propounded by the 
Deputy Commissioner, Appellant clearly indicated the lack of the neces- 
sary intent and agreement which are such essential elements of a com- 
mon-law marriage. At this point, Appellant indicated that she and the 
decedent had discussed being married in a civil ceremony and that the 
conclusion of the parties was that they would be married in a religious 
service but no inquiry was made with respect to that type of ceremony 
because both knew that they could not be married in their Church, as 
succinctly stated by Appellant. ‘We wanted to stay in our Church and 


we wanted each other." 


This Court, through Chief Judge Miller, in United States Fidelity 
and Guaranty Company v. Britton, 106 U.S. App. D.C. 58, 269 F. 2d 249, 


stated, at page 62: | 
"Cohabitation which was meretricious in its 
inception is considered to have the same character 
throughout its continuance after the removal of a 
real or supposed impediment. Cohabitation continued 
thereafter could not ripen into a common-law rnarriage 
unless it was pursuant to a mutual consent or agree - 
ment to become husband and wife made after the 
removal of what she supposed was the barrier." 
| 
In the case at bar, Ernestine and Henry began living together with 
the knowledge that Ernestine was still married to a man named Johnson 
| 
and that this marriage had not been dissolved by death or decree. The 
relationship was therefore meretricious at its outset. The parties en- 
joyed this relationship until the death of Henry in November of 1957. 
They were never aware that subsequent to 1951 Ernestine was legally free 
to marry due to the fact that Johnson had obtained a divorce, although 


Ernestine had been alerted to this possibility by the service of a Summons 
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and Complaint on her in 1949. In writing the majority opinion, Mr. 
Justice Burton, at page 3, states that Appellant and the deceased employee, 
"knew that divorce proceedings had been instituted and that a divorce 
from William Johnson would be the likely result." Judge Prettyman, the 
Senior Circuit Judge, in his concurring opinion, referring also to the 
service upon Ernestine, declared, "From these facts it appears most 
likely that the parties assumed that a decree had been granted.” Itis 
respectfully urged that no such presumption was indulged in by either 
Ernestine or Henry. Ernestine testified unequivocally that she did not 
know whether Johnson had secured a divorce nor did she care. Further- 
more, it is not believed that the Court can countenance or engage in such 
an assumption.’ Many factors are involved, such as the uncertainty of 
prosecution to final conclusion and the uncertainty of the outcome of the 
litigation. Thus they were content to maintain the status-quo. Does 

this show a mutual agreement to become husband and wife after the 
impediment had been removed? Petitioner submits that if the parties 
knew their relationship was meretricious at its inception, and this is un- 
contradicted, the very fact that they did not care if the barrier was ever 
removed, even though put on notice, is sufficient to refute any finding of 


a common-law marriage between Ernestine and Henry. 


Though it is true that the evidence showed that the appellant was 


identified as Mrs. Matthews subsequent to 1951 and that certain insurance 


policies had been purchased so identifying her and certain bills incurred, 


this represented no change in the manner of living day by day which the 
parties had engaged in since the mid-thirties. 


There is not in the entire record any testimony to support the con- 
tention that the parties had in some way abandoned their meretricious 
relationship after 1951 nor is there any evidence to support the conten- 
tion that at this time they had a change of intent. Unfortunately, it was 


not until after November, 1957 that Ernestine entertained such an intent. 
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In the majority opinion in the case at bar, in attempting to dis- 
| 


tinguish the U.S.F. & G. case, it is stated: | 


"Thus the holding of that case is that if there 
was no agreement to be married, either before! or 
after the removal of an impediment, no marriage 
can take place.” | 

Petitioners respectfully submit that this "holding" is merely a re- 
citation of the facts of the case and is an inadequate attempt to distinguish 
the law laid down by the U.S.F. & G. decision which overruled sub silentio 
a previous decision of this Court. Thomas v. Murphy, 71 ‘App. D.C. 67, 


107 F. 2d 268. 


| 

In the Murphy case, the Court had to deal with the question of the 
legitimacy of a minor. Ifthe Court found a valid common-law marriage 
the child would not be forever stigmatized by the curse of illegitimacy. 
The Court so held, reasoning that the man involved would have married 
had he been legally capable, if only for the sake of the minor. Therefore, 
after the barrier was removed and cohabitation continued, a common-law 
marriage resulted. Inherent in this decision was an assumption of good 
| 


faith by the Court as to the husband's motives. 


| 

Yet, subsequent to this decision, where the stake was insurance 
money and not ligitimacy, this Court has ruled that if a relationship is 
meretricious in its beginning there must be evidence of a mutual nubile 
intent after the impediment has been removed. U.S.F. & G. vy. Britton 
(supra). It is interesting to note that the U.S.F. & G. opinion cited Murphy 
but not the portion of the decision which dealt with the creation of a valid 
common-law marriage after the removal of an impediment. The language 
quoted delcared that it was reasonable to require some evidence of a 
change of intent where the relationship was illicit through choice at the 


outset. | 


In the cases discussed above, the Court seems to have opened the 


door in Murphy for the sake of a minor, thereafter recognized the possible 
| 
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unreasonable extensions of such decision and rectified the situation by 


its decision in the U.S.F. & G. case. 


0. THE COURT EXCEEDED THE SCOPE OF ITS REVIEW 


Additionally, petitioners submit that the Court exceeded the scope 
of its review by ruling in favor of the Appellant. Findings of the Deputy 
Commissioner are to be accepted unless they are unsupported by substan- 
tial evidence on the record considered as a whole, Universal Camera 
Corp. v. Nat'l. Labor Relations Board, 340 U.S. 474, 71 S. Ct. 456, 
O'Leary v. Brown-Pacific-Maxon, 340 U.S. 504, 71S. Ct. 470. Mr. 
Justice Burton has stated in his opinion, ''The record considered as a 
whole would support such a finding," (of a valid common-law marriage), 
but it is not the function of this Court to consider the record as a whole 
and make a finding. In Hurley v. Lowe, 83 U.S. App. D.C. 123, 168 F. 2d 
553, Cert. Den. 68S. Ct. 1338, 334 U.S. 828, 92 L. Ed. 1756, Judge 
Prettyman, speaking for the Court, noted the language of the Supreme 
Court of the United States in Cardillo v. Liberty Mutual Co., 330 U.S. 469, 
67 S. Ct. 801, 91 L. Ed. 1028, at page 126, by declaring, 

"| | If there is factual and legal support for 


that (the Deputy Commissioner's ) conclusion, our 
task is at anend.... 


. . . Thus we understand the opinion in that 
case to hold that a reviewing Court must look to see, 
not whether the principles of law applied by the 
Deputy Commissioner are correct, but merely 
whether they are forbidden by law, or without any 
reasonable legal basis, or are invalidated by some 
formal principle of law. The two approaches, and 
the two views of the function of the Courts, are 
wholly different. 


The present case is an apt illustration of the 
point just discussed. As a matter of unweighted 
impression, we are of the opinion that the Deputy 
Commissioner was in error upon the legal principle 
involved in his inference from the basic facts." 
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Yet, despite this language, the Court affirmed the finding of the Deputy 


Commissioner. 
| 


Reviewing the findings of the Deputy Commissioner, it is apparent 
that Ernestine did not care whether she was married or legally free to 
marry. She had decided not to marry again. Yet, in spite of this un- 
contradicted testimony this Court has found the requisite mutual agree- 
ment per verba de praesenti existing between them. Can the Court, 
which, as spelled out above, is limited in its scope of review, completely 
disregard an uncontradicted finding of the Deputy Commissioner which 
points out the lack of any mutual intent ? Appellees believe not. 


Furthermore, the Court completely disregarded the religious testi- 
mony which was part of the record as a whole. This sets out the fact 
that Ernestine was of a faith which forbids remarriage of its members 
while a spouse is alive. Her testimony makes it plain that she had no 
intention of abandoning her religion. She stated that she was living in 
the sin of adultery. She acknowledged that she was living in sin by her 
own choice (she didn't want to give up her church). Petitioners urge 


that such acknowledgment can only show a meretricious state of mind. 


Judge Prettyman, Senior Circuit Judge, concurring in part and 
dissenting in part, stated in his opinion that there was no formal re- 
affirmance, we agree, but the record as a whole (i.e., including the testi- 
mony and findings discussed above) does not support a tacit affirmance 


or reaffirmance of the requisite intent. 


Judge Prettyman,Senior Circuit Judge, concurring in part and 
dissenting in part, suggests in his opinion that the concern here is with a 
certain class of people and because this is true the Court should abandon 
"technicalities." However, when this Court begins catering its rulings 
to a certain class of people, dangerous inconsistencies in application will 
appear sooner or later. Our law is not to be applied piecemeal . And 


secondly, such application exceeds the boundaries of review as set out by 
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the Supreme Court of the United States, Universal Camera Corp. v. Nat'l 


Labor Relations Board (supra). 


CONCLUSION 


Close scrutiny of the common-law marriage decisions of this 
Court will reveal that the U.S.F. & G. case overruled sub silentio the 
Murphy decision. In the case at bar, the majority says this case is 


compatible with Murphy, while a concurring Judge applies the U.S.F. & G. 


test. The full Bench of this Court should grant Appellees a rehearing 


en banc to resolve the state of the law in regard to common-law marriages. 


Additionally, the majority has misinterpreted the function of a re- 
viewing Court. They have made a finding which they state is supported 
by the record as a whole. This exceeds the Court's authority in this 


situation. 


Respectfully submitted, 


WILLIAM E. STEWART, JR. 
RICHARD W. GALIHER 
JULIAN H. REIS 


HARVEY B. BOLTON, JR. 
1215 - 19th Street, N. W. 
Washington 6, D.C. 

Attorneys for Appellees 


New Amsterdam Casualty Co. 
Aldon Construction Co., Inc. 
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